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NOTICE OF MOTION FUR SUMMARY JUDGMENT 


UNTTED STATES DISTRICT COURT (Filed June 9, 1975) ° 


NOTICE OF MOTION FOR | 
MURRAY GLADSTONE, : SUMMARY JUDGMENT IN 


FAVOR OF DEFENDANT | 


Civil Action No. 
-against- 72 Civ. 794 


Plaintiff, 


FIREMAN'S FUND INSURANCE COMPARY, : (H.F.W.) 


Defendant. 


PEASE TAKE NOTICE, that upon the annexed affidavit 


| 
| 
| 


of JAMES M. HUGHES, duly sworn to the 22rday of May, 1975, 
and the affidavit of ROBERT J. FORRuSTER, duly swor. to 


the 27thday of May, 1975, annexed hereto, the defendant's 


interrogatories and supplementary interrogatories propounded | 
to the plaintiff, with due proof of service thereof, and | 
upon the plaintiff's sworn answers to said interrogatories 
and to said supplementar interrogatories, and upon the 
summons, complaint, the amended answer of the defendant, 

the sworn dep.sit: ms herein taken of the plaintiff and his | 
agent and the sworn depositions of the defendant and its 
employees, and upon all the papers and proceedings hereto- 
fore had herein, the defendant will move this Court before 
Judge Werker at the United States District Court for the 
Southern District of New York, Foley Square, Borough of 
Manhattan, City of New York, on the 6th day of June, 1975, 


at 10 A.M., pursuant to Rule 56 of the Federal Rules of 


Civil Procedure, for summary judgment in defendant's favor 
and against the plaintiff, MURRAY GLADSTONE, dismissing 


plaintiff's complaint upon the ground that there if no 


Genuine issue as to any material fact with respect to the 
defenses upon which “his mocion is predicated and that 

deferdant is entitled to Judgment dismissing the complaint 
as @ mA. cor of law, and for such other and further relief 


as to this Court may seen just and proper in the premises. 


PLEASE TAKE FURTHER NOTICE that the plaintiff is 
required pursuant to the Rules of this Court, to serve 


answering affidavits, if any, @t least two (2) days prior 


to the return date of this motion. 


Dated: New York, Nev York 
May 27, 1975 


Yours, etc, 


BIGHAM ENGLAR JONES & HC STON 
for Defendant 


and P.O. Address 
99 John Street 
New York, New York 10038 
732-4646 


LEO M. LAURANCE, ESQ. 
Attorney for Plaintiff 
299 Broadway 

New York, New York 10007 
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AFFIDAVIT OF ROBERT J. FORRESTER IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MURRAY GLADSTONE, 
Plaintiff, 
-against- 
FIREMAN'S FUND INSURANCE COMPANY, 


Defendant. 


STATE OF NEW JERSEY 


COUNTY OF ESSEX ) 


ROBERT J. FORRESTER, being uuly sworn, deposes and says: 

1. At the time of the loss herein | was employed by 
the defendant, Fireman's Fund Insurance Company, as a Special 
Agent and underwriter, | am fully familiar with the matters 
set forth in this affidavit in support of defendant's motion 
for summary judgment to dismiss the complaint. 

2. Plaintiff sues for wie loss of certain jewelry alleg- 
edly owned by him as a result of ¢ robbery at his Westwood, 
New Jersey premises on Mey 21, 1971. The plaintiff's claim 


is for the limit of $35,000 under a Jewelers' Block policy 


ha 


issued by the defendant, Fireman's Fund Insurance Company, to 


the plaintiff, Murray Gladstone, t/a Jewelry by Gladstone, to 
be effective for one year beginning May 8, 1971. 

3. The defendant, Fireman's Fund, does not dispute the 
occurrence of the robbery. Its position is that no liability 
exists under the policy because of certain breaches of warranty 
based upon misrepresentations made by plaintiff which are con- 
tained in a written application for the Jewelers' Block policy 
and because of certain breaches of conditions precedent con- 
tained in the policy itself. The application is called a 
Proposa!, and a copy of the signed Proposal is attached hereto 
as Exhibit "A", The original thereof was attached to and made 
a part of the Jewelers' Block policy when issued to the as- 
sured (plaintiff). 

4, The Proposal (Exhibit "A') contains a number of printed 
questions as well as the answers thereto. The answer to each 
question was given to me by the plaintiff. | asked Mr. Glad- 
stone the various questions contained in the Proposal and he 
thereupon furnished the answers to me, which answers | then 
proceeded to insert in the Proposal in my handwriting. This 
was done in the presence of Mr. Gladstone. The broker, Mr. 
William H. Bohde of W. M. Ross & Company, Inc., Upper Montclair, 


New Jersey, was also present during the course of my question- 


Sa 


ing of Mr. Gladstone. Some of the answers to the questions 
are not in my handwriting. The written figure 5-11-71 in 


Question 17a. is not in my handwriting. The answers to Ques- 


tion 17e(1) through (12) are not in my handwriting. The bottom 


section of the very last page of the Proposal which refers to 
rates is not in my handwriting. 


The breaches of conditions precedent in 


the policy. 


5. The Jewelers' Block policy herein contains the 
following printed condition which is binding upon the as- 
sured: 


"13. Im the event of loss or damage, or of 
anything likely to result in a claim under 
this policy, the Insured shall give immediate 
notice in writing to the Company, protect 

the property from loss or damage, furnish a 
complete list of the lost or damaged property 
stating the market value and cost of each 
article and the amount claimed thereon; and 
the Insured shall within sixty (60) days after 
@ loss (unless such time is extended in writ- 
ing by the Company), render to the Company a 
proof of loss signed and sworn to by the Insured, 
stating the knowledge and belief of the Insured 
as to the following: The time and cause of 
the loss or damage; the interest of the In- 
sured and of all others in the property af- 
fected; the cash value of each item thereof, 
and the amount of loss of or damage thereto; 
al emcumbrances thereon; all other contracts 
of insurance, whether valid or not, covering 
any of such property and shall furnish a copy 
of all the descriptions and schedules in all 
such insurance policies if required," 
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| have searched the records of Fireman's Fund Insurance 
Company, and | have falled to find any record of the plain- 
tiff-assured ever having filed at any time either a Proof 

of Loss signed and sworn to by him or a written notice of 
loss to the Company with respect to the loss involved in this 
lawsuit. As indicated in the accompanying affidavit on this 


motion of our attorney, James M. Hughes, the plaintiff-assured 


candidly admits that the only document ever given by him to 


the Company was a statement signed by plaintiff dated June i, 
1971, which statement was taken by Carl B. Grimm, a claims 
representative of Fireman's Fund Insurance Company upon 
questioning of Mr. Gladstone at the time Mr. Grimm visited 
Plaintiff's premises in Westwood, New Jersey on June 1, 1971 
to examine into the facts and circumstances of the subject 
loss. The said signed statement, a copy of which is annexed 
to Mr. Hughes' affidavit, is not the sworn Proof of Loss re- 
quired by the policy herein, nor is it the Immediate written 
notice of loss to the Company required by policy terms and 
conditions. | have also examined the records of Fireman's 
Fund Insurance Company, and | have failed to find any record 
of the plaintiff-assured ever having furnished to the Company 
a complete list of the alleged stolen Jewelry listing both 


the market value and the cost of each stolen Item as well as 
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the amount claimed on each stolen item as required by the 
aforementioned Condition 13 of the policy. If the plaintiff 
now contends that he furnished such list to anyone on behalf 
of the defendant, he should be called upon to annex a true 
and complete copy of such list to his opposing affidavit, if 
any, on this motion and set forth the identity of the Iindivi- 
dual to whom such list was given and the date thereof. 

6. For the purposes of this motion only, the claimed 
breaches of warranty by plaintiff are limited solely to 


plaintiff's answers to Questions 2 and 11 of the signed Pro- 


posal, although | have been verily informed by our attorney 


that the remaining affirmative defenses in the answer, upon 
which defendant will necessari y rely to defeat a recovery, 
if such action is ultimately found necessary, relate to 
plaintiff's breach of the bookkeeping warranty (Question 6) 
and also the plaintiff's breach of Condition 8 of the policy 
requiring the plaintiff to maintain a detailed and itemized 
inventory of his property in such manner that the exact amount 
of plaintiff's loss can be accurately determined therefrom 
by the Company. 

7. Question 2 of the Proposal relates to the twelve 
months immediately preceding the date of the Proposal and 


reads as follows: 
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"The answers to questions 2, Ila, Ile, IId, 17¢ 
and 17d must be based on the 12 months pertod 
Immediately preceding the date of this proposal, 


teak Kk 


"2. NATURE OF OUP BUSINESS BASED ON SALES: 
Manufacturing....% Whoresale 10% Retall_90% 
Pawnbroking r 

The answer furnished to me by Mr. Gladstone In response to 
said question regarding the nature of his business based on 


sales for the twelve months Immediate preceding April 27, 


1971 was ‘Wholesale 10% Retail 90%.'' This answer was untrue. 


As indicated in the accompanying affidavit of James M. Hughes, 


plaintiff has admitted under oath in sworn answers to inter- 
rogatories that his business based on sales during said period 
was 100% wholesale. The information furnished by the assured 
in the Proposal is in turn used In the calculation of the total 
premium which is to be charged for the issuance of the parti- 
cular policy. A copy of the Jewelers' Block Rating Slip 
prepared by Insurance Services Office of New York, the rating 
organization in which the defendant ts a subscriber, is annexed 
hereto marked Exhibit "R'. Had the answer to Question 2 in the 
Proposal set forth that plaintiff's business based on sales 

for the preceding twelve months was 100% wholesale rather than 
10% wholesale and 90% retail, a higher premium would have 


been charged than was actually charged to plaintiff In this 
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instance pursuant to the filed rate schedule of defendant. 


8. By statute, Chapter 29A of New Jersey Statutes 


Annotated, Sec. 17:29A-6, the defendant, Fireman's Fund, a 


licensed insurer in New Jersey, was required to file with 
the Commissioner of Banking and Insurance of New Jersey 

at Trenton, New Jersey, its schedule of rates for various 
classes of insurance including the Jewelers' Block policy. 
Section 17:29A-15 prohibits the insurer from charging or 
receiving any rate which deviates from the schedule of rates 
thus filed. Thus, as a matter of law, the defendant could 
not have made the contract of insurance herein at the same 
premium if it had been advised of the true facts. 

9. The Proposal (Exhibit "A') is dated April 27, 1971, 
and the effective date of the policy annexed to the plaintiff's 
complaint is May 7, 1971. At such times, pursuant to the above 
mentioned statute, there was on file with the Commisstoner of 
Banking and Insurance at Trenton, New Jersey, the defendant's 
Jewelers' Block rating schedule. The said rating schedule 
was used In preparing the Jewelers' Block rating slip (Ex- 
hibit "B") by the aforementioned rating organization. 

10. Question Ila.c.d. of the Proposal relates specifically 
to the 12-month period immediately preceding the date of the 


Proposal and the said question reads as follows: 
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Property outside of our !|:emises as set 
forth in Question 1 c during the last 12 
months: 


a. in the custody or control of the Pro- 
poser, Employees, Members of the Firm 
or officers of the Corporation or sales- 
men: 


vi In cities or towns In which the 
Proposer's premises are situated, 
Number of Average Maximum 
NAME Days Amount Amount 


None -- New business 


t'sewhere in the states of United 
States, the District of Columbia, 
Canada and Puerto Rico. 


Number of Average Max imum 
NAME Days Amount Amount 


None -- New business 
. Elsewhere [NOT ANSWERED] 


* * * 


The estimated average daily amount of 
property in the custody or control of 
others except as provided in answer to 
Questions Ila, Ib, 1I1ld and 16b during 
the dast 12 months was $2500 estimated 
new business 

IMPORTERS: Include value of property 

in the custody of United States Customs, 
appralsers' stores and custom house 
brokers. 


SHIPMENTS: The Total Amount of property 


shipped AT OUR RISK during the last 12 
months did not exceed: 


lla 


Pp SURFACE SHIPMENTS BY FIRST CLASS 
REGISTERED MAIL AND RAILWAY 
EXPRESS New business 
(1) Within the limits of: (a) the 
states of the United States (ex- 
cluding Alaska and Hawall), the 
District of Columbia and Canada 
(in and between); (b) Alaska; (c) 
Hawalit; (d) Puerto Rico $[NOT ANSWER- 
ED] (2) Between the above places 
$[NOT ANSWERED]. 


2. SHIPMENTS BY ARMORED CAR $ (NOT 
ANSWERED]. 
3. AIR SHIPMENTS BY FIRST CLASS REG- 


ISTERED AIRMAIL AND AIR EXPRESS, 
DIVISION OF RAILWAY EXPRESS 

(1) Within the limits of: (a) the 
states of the United States (ex- 
cluding Alaska and Hawail), the 
District of Columbla and Canada 

(in and between); (b) Alaska; (c) 
Hawall; (d) Puerto Rico $[NOT ANSWER«= 
ED] (2) Between the above places 

$ [NOT ANSWERED] 


4, ALL OTHER SHIPMENTS COVERED BY 
POLICY (See Clause 5(E)) $(NOT 
ANSWERED] ."' 


11. The answer furnlshed to me by Mr, Gladstone in response 


to Question Ila.1.2.3. regarding the location of his jewelry 


merchandise during the preceding twelve months which was In 


the custody or control of the plaintiff-assured himself out- 


side of the premises to be set up at 263 Center Avenue, West- 


wood, New Jersey was ''None-New business." This statement by 


plaintiff was untrue as is established by plaintiff's sworn 


pre-trial testimony on the point which Is referred to in the 


accompanying affidavit of James M. Hughes. No mention was made 


e 
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to me by Mr, Gladstone that for a substantial period to time 
prior to April 27, 1971, he was exhibiting his jewelry wares 


and stock of merchandise and actually transporting sald jewelry 


in many areas outside Westwood, New Jersey and also selling 


said Jewelry to prospective customers throughout vartous parts 
of the United States Including California, Illinols, Missourl 
and New York, Had all of such facts been made known to me 

in response to Question 11, the same would have becn !ncor- 
porated In the answer to Question 11 and the premium rate 
would, accordingly, have been higher than was actually charged 
based upon the answer as given. 

12. Question 11 on its face refers to the 12-month 
period immediately preceding the date of the signing of the 
Proposal and not to the business perlod subsequent to the 
signing of the Proposal when plaintiff expected to open his 
store at Westwood, New Jersey. It Is undisputed that the 
information contained In the Proposal determines the makeup 
of the rate, and Mr. Gladstone read the Pioposal with the 
questions ans answers therein before he signed the same. 

The rate filings referred to herein would have requireu, as 
noted previously, the computation of a higher premium if, 


in fact, the misrepresentations contained tn "2" and "11" 
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of the Proposal had not been made. 

WHEREFORE, your deponent respectfully submits that the 
motion of the defendant for summary judgment dismissing the 
complaint be granted. 


s/ Robert J. Forrester 


Robert J. Forrester 


Sworn to before me this 
27 day of May, 1975 


s/ Elizabeth M. Suidera 
Notary Public 


NOTARY PUBLIC OF NEW JERSEY 
My Commission Expires Nov. 8, 1976 
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AFFIDAVIT OF JAMES M, HUGHES IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


(Same Title) 


STATE OF NEW YORK ) 
SS:- 


COUNTY OF NEW YORK ) 


JAMES M. HUGHES, being duly sworn, deposes and says: 

1. That | am an attorney and counselor-at-law duly ad- 
mited to practice in the courts of this state, including this 
Court, and | am a member of the firm of Bigham Englar Jones 
& Houston, the attorneys for the defendant In the above-en- 
titled action. | have been in charge of this case from in- 
ception and am fully familiar with all the matters hereinafter 
set forth. This affidavit is made in conjunction with that of 
Robert J. Forrester in support of defendant's motion for sum- 
mary judgment dismissing the complaint. 

2. The amended answer, the original of which is now on 
file in this Court, contains a number of defenses based upon 
the conditions and warranties of the Jewelers' Block policy 
issued to plaintiff. The said policy along with cne signed 
Proposal is annexed to plaintiff's complaint, all of which are 
on file in this Court. 


Clause | of the policy states on its face that the Propo- 


sal is part of the policy of insurance and is agreed to be the 


basis of the policy. Needless to say, no part of the Proposal 
or tie policy itself can be varied or contradicted by parol 
evidence. This is important by reason of the fact that the 
Proposal states on its face that the answers to certain ques- 
tions must be based on the 12-month period immediately pre- 
ceding the date of the Proposal. 

3. The accompanying affidavit of Robert J. Forrester 
sets forth the various misrepresentations made by the assured 
in his Proposal for the policy herein, it also sets forth 
the factual basis establishing the breach of Condition 13 of 
the policy requiring the filing by plaintiff of a sworn proof 
of loss with the Company and other requirements as set forth 
in Condition 13, These breaches of warranty and conditions 
precedent in the policy preclude any recovery on the part of 
plaintiff and, in addition, operated to make the policy null 
and void. The authorities in point will be furnished to the 
Court In a memorandum of law. 

4, At the outset, your deponent directs this Court's at- 
tention to the fact that the motion herein is restricted solely 
to those affirmative defenses involving a consideration of the 


legal issues with respect to Condition 13 of the policy and 


also with respect to Questions 2 and 1] of the signed Proposal 
where, it is respectfully submitted, no genuine issue of mat- 


erial fact exists. The remaining affirmative defenses in the 


answer dealing with the plaintiff's breach of the bookkeep ing 


warranty and the further breach of Condition 8 of the policy 
requiring the keeping of certain records by the plaintiff to 
enable the Company to acc ely determine the amount of plain- 
tiff's alleged loss will be reserved for a plenary trial of 
the issues in t' » event that a trial ever becomer necessary. 
5. In an effort to raise a fact issue on the specific 

defenses now being asserted on this motion, it can be antici- 
pated that plaintiff will attempt to establish an alleged 
“waiver'' of policy terms and conditions, particularly those 
dealing with the requirement for the filing of a sworn Proof 
of Loss by the plaintiff-assured and the other obligations 
resting upon an assured under Condition 13 of the policy. 
Apropos of such anticipated attempt on plaintiff's part, we 
direct this Court's attention to Clause 7 in the policy herein 
and the New Jersey authorities in support thereof. Clause 7 
reads in part as follows: 

", . «No agreement, condition or declaration 

of this policy shall be waived or changed, 


nor shall notice to, or knowledge possessed 
by an agent or any other person be held to 


e°fect a waiver or change in any part of 
tnis policy unless endorsed hereon," 


A reading of the pol! sanexed to the complaint will disclose 
that it contains no endorsement as referred to in Clause 7 
quoted above, 

6. It is not disputed that the plaintiff is an educated 
and adroit business man who has no difficulty in reading and 
writing English, There is also no dispute but that plaintiff's 
Signature appears on the Proposal on the last page thereof. 
The manner in which the Proposal was prepared and then signed 
by Mr. Gladstone is best set rorth in the sworn testimony of 
Mr. Robert J. Forrester taken upon examination before trial 
by plaintiff's attorney: 

Q | show you a photostatic copy, and we 
will produce the original if possible -- would 
you say this is a fair representation of a 
Proposal for a Jewelers' Block Policy for Mur- 
ray Gladstone, doing ousiness as Jewelry By 
Giadstone, located at 263 Center Avenue, West- 
wood, New Jersey? 

A Yes, sir. 


xk**wk 


Q During the time that you visited the 
[plaintiff's] premises on the aforesaid date, 
did you have a conversation with Mr. Gladstone? 


Q Would you please tell us what ques- 
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tions you asked him that day? 


A | went to complete the Proposal for the 
policy. 


Q Have you examined a photostatic 
copy of that Proposal? 


A Yes, | have examined it. 


Q Is that in your handwriting or in 
Mr. Gladstone's handwriting? 


A Most of it is in my handwriting, but not 
all. 


Q Please refer to the answers to the 
questions that are not in your handwriting. 


A va, there is a written figure 5-1-71 
whici, is not in my handwriting. 


And the answers to question I7e, | 
through 12, were not in my handwriting. 


And on the very last page of the Pro- 
posal, the bottom section which refers to 
rates, none of that is in my handwriting. ... 

Q Let's go back to question number 2. 

In question number 2 | notice you 
say wholesale 10 percent, retail 90 percent; 
and that is in your handwriting? 


A Right, right. 


Q Could you please tell me how you ar- 
rived at those figures? 


A Mr. Gladstone gave them to me. 


x*** 


Q | refer to question number 11. 
is that your handwriting? 
A Yes, 


Q You have there, "none -- new 
business," 


Could you tell me what you meant by 
putting in "new business" there? 


A That question refers to an exposure that 
existed in the last twelve months. 


if this was a new business, he wouldn't 
have any. 


Q Did you ask him about any material 
that he would have or did you put it in on 
your own? 

A 1 asked him. 
Q What did he say to you? 


A In this particular question he would have 
said, no. 


There was no exposure, because he was 
not in the business at the time. 


Q Did you have a conversation with him 
in reference to an insurance policy that was 
In existence at that time? 


A Wo, never, 


Q In your questioning for preparation 
of this insurance, did you make any in- 
quiries as to whether there was any exist- 
ing Insurance? 


A Yes, 


Q What question was that in? 


A The very last page. Description of 
premises: number 3, 


Give names and addresses of other lo- 
cations of the Proposer -- (pp. 4, 5, 6, 
7 and 8 of testimony) 


kkk 


Q Did you have a discussion with Mr. 
Gladstone if he had employed anyone else 
in the previous twelve months before he 
would open his business? 


A | don't recall asking a question tn 
that vein, 


Q You have "None -- new business." 
Under paragraph 11 it says: 


In the custody and control of the 
Proposer, employees, members of the firm 
or officers of the corporation or salesman. 


Could you give us, if you can re- 
member specifically, just what you asked 
him at that time? 


A | asked him, during the last twelve 
months was there any property outside the 
premises im custody and control of the 
Proposer, employees, members of the firm 
or officers of the corporation or salesmen, 
and the answer was none, because this is a 
new business. It was a new business ven- 
ture. That is as far as he told me. 


Q All he told you is it was a new 
business" 


A Yes, 


Q During the course of your corver- 
Sations with him in relationship with this 
Proposal, did he happen to make mention of 
any specific -- any items of jewelry that 
he possessed at the present time? 


A No. 
xk * 

Q Mr. Forrester, when you had it, the 
Proposal, Plaintiff's Exhibit 1 with you, 
would you have gone over each of the ques- 
tions and read the questions to Mr. Gladstone? 


A Yes, 


Q Did he have a copy of the Proposal 
in front of him as you were doing this? 


A | had a copy in front, myself. We usually 
look at it together. 


Q Were you doing that in this particu- 
lar instance? 


A Yes, we were, 

Q Would your procedure have been to 
read the particular question to Mr. Gladstone 
and then take down his answer and write it 
in your own handwriting? 

A Yes. 


Q That would have been the procedure? 


A Yes, 


Q Did you follow that procedure in re- 
spect to each of the questions contained in 
the Proposal ? 


A Yes. 


Q Did Mr. Gladstone sign the Propo- 
sal in your presence? 


A Yes, 


Q Does the signature appear in the 
middle of the page under question number 
18 (handing)? 


A Yes. 


Q The date which appears there, 4-27-71, 
in whose handwriting is that? 


A My handwriting. 


xk*x*k 


Q Did he at any time tell you during 
the course of filling out this Proposal that 
he had been doing business under the regis- 
tered trade name of Jewelry By Gladstone? 


Q Then there are a number of subques- 
tions, and | call your attention to number 3: 


Give names and addresses of other 
locations of the Proposer and of other con- 
cerns engaged in the jewelry trade under the 
Same ownership or management as the Proposer 
and not included in this Proposal, 


Did Mr. Gladstone, when you read 
that question to him, tell you that he had 
been doing business under the name of Jew- 
elry By Gladstone? 

A No, 


Q If he had given you that information, 


would you have inserted it in the Proposal, 


A | would have put it in the Proposal, 
asked him who the insurance company was 
and the oolicy number. 


Q Would you in the ordinary course 
of your conference with him, if such informa- 
tion had been supplied to you, would your 
Underwriter have occasion to check with the 
prior insurance company ? 


A it might, yes. 

Q Did Mr. Gladstone tell you at any 
time in the course of your conference with 
him on April 27, 1971, that he carried in- 
surance with another insurance company on 
his stock in trade? 

A No. 


xk*k 


Q Was it your usual practice to read 
Proposed assured the specific question? 


A It always is. 

Q And the answers are always the ones 
given by the Proposed assured, and this is 
what you put in there; you supply no answers 
yourself? 


A No. (pp. 10, 11, 12, 13, 14, 15, 16 and 
17 of testimony) 


A copy of Mr. Forrester's sworn pre-trial testimony will be 
submitted to the Court in the event that the original thereof 
has not already been filed by plaintiff's attorney with this 


Court, 


7. tm connection with the warranty (Question 2) con- 


tained in the signed Proposal, the plaintiff has sworn in 


answer to defendant's Interrogatory #30 that the percentage 


amount of plaintiff's business based on sales for the 12- 
month period prior to the signing of the Proposal for Jew- 
elers' Block insurance was all wholesale. Also in answer to 
defendant's Interrogatory #29, plaintiff has stated that he 
filed a sales tax return with the State of New Jersey for the 
period November 1, 1970 to March 31, 197] disclosing that all 
his sales for said period were at wholesale. it is not dis- 
puted that plaintiff was engaged in the jewelry business e]- 
ther in his individual name or trading under the assumed busi- 
ness name of Jewelry by Gladstone during the period from Octo- 
ber 1, 1970 to the date of the signing of the Proposal. This 
undisputed fact is contained in plaintiff's own sworn pre-trial 
testimony as set forth in the original transcript of such testi- 
mony now on file in this Court. 

8. In connection with the warranty (Question 11) con- 
tained in the signed Proposal relating to the location of 
plaintiff's property outside of Westwood, New Jersey in the 
custody or control of the proposer (plaintiff) for the 12- 


month period prior to the signing of the Proposal, plaintiff 


has testified under oath upon examination before trial that 


during the period October 1, 1970 to the date of the signi-4 


of the Proposal, he had in his custody and pc’ session a quan- 
tity of jewelry allegedly belonging to him which he exhibited 
and sold to various customers in such diverse places as Cali- 
fornia, |tilinois, Missouri and New York. In addition, platn- 
tiff has furnis’ 1 a sworn answer to Interrogatories #16 through 
#20 to the effect that he stored a certain portion of his jew- 
elry stock in a safe on the premises of Modern Jewelry Casting 
Co. Inc. in New York City during said period of time. None of 
these facts was given to Mr. Forrester at the time he prepared 
the Proposal containing plaintiff's signature. The law of New 
Jersey is well settled, as is pointed out in defendant's mem- 
orandum of law, that an applicant signing a proposal for Jew- 
elers' Block insurance in that state is conclusively presumed 
to have read the proposal which he signs and is thereby bound 
by the answers contained therein notwithstanding the fact that 
the answers may have been inserted in the proposal by another 
on his behalf, The fact that plaintiff may have innocently, 
mistakeniy or negligently failed to supply answers regarding 
his business dealings for the 12-month period prior to tne 


signing of the Proposal in response to Question 11 of the Pro- 


posal is wholly immaterial under New Jersey law, as Is set 


forth in the defendant's memorandum of law. 


The Plaintiff's Breach of Condition 13 
of the Policy. 


9. Condition 13 of the policy sued upon binds an assured 
to do three (3) things: (a) give immediate written nctice of 
loss to the Company, (b) furnish a complete list of the lost 
property stating the market value ard the cost of each article 
and the amount claimed thereon and (c) render to the Company 
within sixty days after a toss a Proof of Loss signed and 
sworn to by the assured furnishing certain specific data and 
information. 

10. Plaintiff has sworn in answer to defendant's Inter- 
rogatory #32 that the only so-called Proof of Loss" given by 
him to the defendant at any time relative to the subject loss 
was a signed statement given to defendant's agent. The signed 
statement in question dated June 1, 1971, a copy of which is 
annexed hereto and marked Exhibit "'C," was taken by Carl B. 
Grimm, a claims representative of the defendant, at the time 


he Initially visited plaintiff's premises in Westwood, New 


Jersey on June 1, 1971. We need not point out that the an- 


nexed exhibit does not even begin to comply with the require- 


ments of Condition 13 of the policy in almost every respect. 


In addition, it is not a sworn statement as required by Con- 
dition 13. Realizing no doubt the deficiencies Inherent In 
sald document as a sworn Proof of Loss, plaintiff's attorney 
asked Mr. Grimm the following question upon the latter's ex- 
amination before trial regarding the preparation and execution 
of said document and related matters pertaining thereto. 


Q 1 show you this handwritten state- 
ment (indicating) -- 


A | have a carbon copy. 
Q (Continuing) -- it is seven pages. 
Is this statement in your handwriting? 
A No, it is in Mr. Gladstone's, 


Q Did he prepare this while you were 
present? 


A Yes, he did, 


Q Did he prepare this under your ques- 
tioning? 


A Basically. 
Q Beg your pardon? 


A Basically. 


Q He prepared this under your quest ion- 
ing, am | correct? 


A Yes, 


Q After he finished, did you swear him 
to this statement ? 


A To the extent that he wrote, "| have 
read this seven page statement and it is 
true," 


Signed: Murray Gladstone, 
Q Are you a Notary, and ¢ ou have 


the powers under the State of New Jersey to 
administer oaths for sworn statements? 


A The answer is, no, to both questions, 
(pp. 5 and 6 of test imony) 
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Q At any time during the course of 
your visits to the premises of mr. Gladstone 
after the loss, were you ever shown any in- 
ventory books setting forth the materi-' 
which is shown in Defendant's Group Exhioit A? 


A No, 

Q Did you ask the assured for c ies 
-- for any of the inventory books, if he had 
any? 
A 1 asked him for any and all records. 

Q What records did he produce for you? 
A Basically a Rolodex and some miscellaneous 
papers that were impossible for me to make 
head or tails out of, 

At that time | suggested that he get an 

accountant or someone, to bring him in and 


put them in order, 


Q Your first visit to the premises 
was on June Ist, | believe? 


A Correct. (p. 10 of testimony) 


it is clear from all of the foregoing that plaintiff did not 


render to the Company a sworn Proof of Loss containing the 


precise data and information required by Condition 13 of the 
policy. There is also no indication, as pointe«u out in Mr. 
Forrester's accompanying afficavit, that the plaintiff ever 
furnished to the Company or to any of its representatives a 
complete list of the stol: 1 property stating the market value 
and the cost of each article and the amount claimed thereon. 
Such a document is important to the Company in distinguishing 
between purchased merchandise and memorandum merchandise, 
11. Condition 13 of the policy also requires immediate 
written notice of the loss to be given by the assured to the 
Company. it is rather cle-~ fom the plaintiff's own sworn 
pre-trial testimony that no written notice of the loss was 
ever given by plaintiff to the Company or to its agent. 
Q After the occurrence of the robbery, 

did you notify anyone associated within your 

insurance company? 

A Sure 

Q Who did you notify and when? 

A 1 called up the fire insurance people 

that sold me -- Mr. -- | don't remember 

his name. It is on my contract -- Mr. B. 


something. 


Leo, would you have the original who 


wrote the contract? 


MR, LAURANCE: Yes. Why don't you 
give him this contract. That would re- 
fresh his recollection. It has every- 
thing on it. 


What Exhibit is it? The insurance 
contract. This is a copy of the con- 
tract. Does that refresh your recollec- 
tion, Murray? 


A 1 called this fellow and told him about 
the robbery, 


Q Who is this fellow? 
A Bodey,. 
Q Spell it. 
A William Bodey, 
Q Is he an insurance broker in Westwood? 


A | don't know where he is. In Montclair 
maybe, | don't know, 


Q Was he your insurance broker? 


A He is one of she fellows. There are two 
or three that came around. | don't remember. 


Q You say that you notified him by 
phone. 


A Yes, | called him and told him about it. 
Q id you send him a letter of any kind? 


A | don't remember. They sent around my 
friend Grimm, 


Q. Did you at any time send a letter or 


a writing of any kind to the Insurance com- 
pany regarding this particular loss? 


A Well, | received notice that the gentle- 
men are coming down. 


Q | am not asking you that, Mr. Glad- 
stone. Would you try to be precise and just 
answer the question. 


Did you send any letter or a writ- 
ten notice to the company regarding this 
particular robbery? 


A Yes, sir. 


Q Will you produce that letter, or a 
copy of it. 


A You just have it right there. Tl! at Mr. 
Grimm wrete, that whole statement. 


Q t don't think that you understand 
my question, Are you referring to the 
signed statement that you gave? 


MR, LAURANCE; He is talking be- 
fore the signed statement. 


Did you send him a letter telling 
him that, "Il was robbed, come done and 
examine, or whatever it is." This is 
what he wants to know. 


MR, HUGHES: The answer is no. 
A 1 don't recall. All I know, the company 
got in touch with me so | did the right thing. 
Whether | called or wrote a letter, | don't 
recall. (pp. 27, 28 and 29 of testimony) 


In the event plaintiff ever gave such written notice to the 


Company or its agent, he can readily attach a copy of said 


written notice to his opposing affidavit, if any, on this mo- 
tion to rule out any issue on the point. The fact that the 
Company may not have been prejudiced by the receipt of a tele- 


phone notice of loss from the broker rather than written no- 


tice from its assured is entirely immaterial under New Jersey 


law as is pointed out in defendant's memorandum of law. It 
was one of the conditions of the policy to be fulfilled by 
the assured upon which defendant's obligation to pay the loss 
is dependent and defendant chooses in this case to rely on 
such condition. 

i2. It is respectfully submitted that no triable issue 
of fact is presented with respect to the affirmative defenses 
upon which the motion herein is predicated and that plaintiff's 
complaint should be dismissed as a matter of law. 

WHEREFORE, your deponent respectfully prays for an order 
granting summary judgment dismissing the complaint. 


Sworn to before me this Ss ames Hughes 
22nd day of May, 1975 James M, Hughes 


s/ Seymour Miller 
Notary Public 


SEYMOUR MILLER 
NOTARY PUBLIC, State of New York 
No, 3172716311 
Qualified in New York County 
Commission Expires March 30, 1977 
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445 .. EXHIBIT A + PROPOSAL’ FOR‘ ‘ 33a 
7? ei A a 3B 1371 JERE CERS? GLOCK POLICY’ 


"TO DE EFFECTED WITH N 


a FIREMAN'S 0 FIRCMAN’S FUND INSURANCE COMPANY 
gx, EF LIIND LJ THE AMERICAN INSURANCE COMPANY 

( J CO) NATIONAL SURETY CORPORATION 

» ce AMERICAN | O associated INDEMNITY CORPORATION 
INSURANCE Comeantes | C) AMERICAN AUTOMOBILE INSURANCE COMPANY 


This proposal must be completed and signed in duplicate. One signed copy, together with signed supplementary information, if any, will be attached 
to the policy. 


Quotstions cannot be given on incomplete proposals. If the answer to any question is none, state “NONE” or “NIL”, 


{7 
4 


Our firm or corporation name is - - Selage 


The names of the individual members of our 
firm or of the officers of our corporation are 


4 ra as. ( oc 


Our premises are located at...177. FY sboher 
Floor / 


2. NATURE OF OUR DUSIIESS BASED ON SALES: Manufacturing ...........% Wholesale. /4 


3. FASPLOYEES: a. How many employees have you?...... P sapoarh b. What is the least number of employees, officers or owners customarily 
On your premises at any time during business hours or when opening or closing for business?. 


— 


4 LOSSES: Give statement covering ail losses (insured or uninsured) during the past 5 years involving property covered by thi: form of 
policy, with dates, nature of loss and amount, name of insurer, and whether paid in full or otherwise. 


Give particulars 
, 
6. BOOKKEEPING: ay Do you keep a detailed stock record by nature of stock and value?. iY. 
inventory? ey ee oe Ree an ce 


7 JCWELERS’ SECURITY ALLIANCE: Are you a/member of the Jewelers’ Security Alliance? 
AMOUNT(S) OF INSURANCE DESIRED 
a. On Stock (Including other people’s goods) - + + + © © © «© © © © © 
b. On Moncy in Locked Safe at Proposer’s premises against Theft by safe being broken open 
c. On Patterns, Molds, Models and Dies at Proposer's premises - + + + «© © = © «© «© 
1d On Furniture, Fixtures, Tools, Machinery and Fittings at Proposer’s premises Ps é de . * e e » e e 
te On Tenant's interest in Improvements and Betterments of Build ng(s) ° m ° . ° ° ° ° ° e ° 
Insurance on items 8 d. and e. mav nat be lese than 80° of estimated value seated in anwwer to Ouestion 18. The amounts and Limits stated 


ane are mercly ene thiens and are nat to he conudered as etther increasing of diminishing the amounts for which the policy is issued 


Wh. t binits do you desire for clause 2 of this policy: 7 ye Af ae 
Tt AP A C¢ O, h-/ RPh aeess Clause 2 (£)$ AIO. 


we 2(h$. 20 €¢ Clause 2 (C) $ Clause 2 (D) $ 


OVMIIONAL COViRAGES AND PROVISIONS: 
Do you wish to CXCLUDE Fire and Lichtnieg on property at premises referred to in answer to Question | ¢? 
Do you wish to cover at prere.ses referred to in answer to Question | ¢ 
(1) Flood? ( Yes \ No (lf “yes”, f particulars of flood exposure to be furnished ) 
(2) Earthquake? (Avatlable only when fire and lahtninag are not excluded.) M) Yes XNo 


3ha 


11. Property outside of our Premises as ict forth in Question 1 ¢ during the last 12 months: 
a. In the custoty of conteol of the Proposer, Emptovces, Members of the Firm or Otficers of the Corpe-- 


1. In cities of towns in which the Proposcr’ nISC$ are situated 


~-NAME _. . . as Number of L Average 
Amount 


» states of United States, the District of Columbia 


erto Kico 


Elsewhere 


THE NAMES AND HOMME ADORESSES OF THE PROPO'CR, EMPLOYEE 
OR SALES/AEN who may have property in excess of $5,000.00 in their custody of control outside of the Proposer’s premises: 


HOME ADDRESS 


The estimated averace daily amount of property in }! @ custody or control of othersr except as provided in answer to Questions Ila, U1 
* ela A ; : y, - caabanes 


11d and 16b during the last 12 months was $....-A7. Got Se {cel — {ae Ate 7“ 7 - 


IMPORTERS: Include values of property in the custody of United States Customs, appraisers’ stores and custom house brokers 


SHIPMENTS: The TOTAL AMOUNT of property shipped AT OUR RISK during the last 12 months did not exceed oe ‘ 
1. SURFACE SHIPMENTS BY FIRST CLASS REGISTERED MAIL AND RAILWAY EXPRESS WA. Oe ae ae 
(1) Within the limits of: (a) the states of the United States (excluding Alaska and Hawai), the District of Columbia and 
.-- (2) Between the above places $ 


Canada (in and between); (b) Alaska; (c) Hawai; (d) Puerto Rico $ 


SHIPMENTS BY ARMORED CAR............00:c00-20002 Dees 


3. AIR SHIPAKENTS BY FIRST CLASS REGISTERED AIRMAIL AND AIR EXPRESS, DIVISION OF RAILWAY EXPRESS 


(1) Within the limits of: (a) the states of the United States (excluding Alaska and Hawaii), the District of Columbia and 
” Canada (in and between); (b) Alaska; (c) Hawaii; (d) Puerto Rico $ . (2) Between the above places $ 


4 ALL OTHER SHIPMENTS COVERED BY POLICY. (See Clause 5(E)) $ Nites 
sie a SD 


12. SHOW WINDOW DISPLAY AT PREMISES (INCLUDING OUTSIDE SHOW CASE DISPLAY ON PREMISES) OCCUPIED BY PROPOSER, 


uindous. and in show cases not opening into the interior of the premises, is considered “protected” only when itis 


/ 
s (or its equivalent! secondary to windowpane or behind metal bars or grille entirely across uindow or show 


Note: Property displeved in shou 
displayed heb iad + : 


case, or behind shuti rovy glass, o in @ show case usthin the window, 


4 
Meth... 
af os ; _oceeceeeeceeeddfOw Many are protected acainst 


Number of Show \ s (opening into the interior of the premises) 


window smMashin ; 
Number of Gut 


How are they prote 
SED TO BUSINESS 


PREMISES 
Unprotected 


Protected 


4 


(2) in any one window 
(3) in any one outside show case 


Linwt of bi! hty toe apply 


13. SisOVe CASC AND SHOVA WINDOW DISPLAYS OF PROPOSER NOT AT PREAMISTS OCCUPIED DY PROPOSER, 35a 


ht ARE furnish ful! particulars of each display 


V4. PNUIAISETS PROTeCTIC i : we en Er 4 Clee i wet FS 
LLECTRICAL BURGLAR ALARM SYSTEMS ‘ite Mt 
s<‘“- 


Are your premises protected by an operating Mercantile Premises Alarm System? ..Central Station? Local Alarm? 
; -). 


Eatent of Protection (1, 2 of 
y : —_ Y 
/ : }, 

Name of Protective Company...4.+.. “4.6 mht et te £. 5 Oe ee t¢ 5 


Underwriters’ Laboratories Certs fica 

HOLDUP ALARM AND PROTECTIVE SYSTEMS 

Is there a Central Station Holdup Alarm System protecting your premises:. 
WATCHMAN SERVICE 


(1) State number of watchmen employed exclusively by you (or, if Proposal is for a leased department of a Department Store, then 
exclusively by the Ocpartment ie and maintained on duty within your premises at all times when not regularly open to business 
; Py ‘“. 
Raecneee PE yr soeaion 
(2) Do such watchmen report or register at least iene. on weekdays, and each two hours on Sundays and holidays (a) to an outside 
Central Station? .-..fb) on a Watchman’s Clock?.............. sh: “Ph: eee). See eeis 


. e-= VN 
15. SAFES AND VAULTS a" 4 i v 


a. Give full particulars of each safe or vault. 


PROTECTIVE DEVICES REARING 
V/RITERS’ LAEOR Cc 
WITH UNEXPIRE 
LOCK AND RELOCK 
Give full particulars 

U.L. Cert. No.. 

Expiration 

| eS ee ee ea ae 


ELECTRICAL BURGLAR ALARM SYSTEM | Name IPE E SOB, MERE 


(1) Central Station or Local System com Central Station................ vessee.| Central Station 
pletely protecting saf It i . 
Recees pee ees U.L. Cert. No ; , peane ...{U. L. Cert. No 
Grade (AA, A, B or C)... wes... 4 Grade (AA, A, B or C) 


Expiration p , - | Expiration 
| 


(2) Central Staticn or Local System partially | Name 


rotccting safes or vaults { a 
P 9 . j Central Station fs - veceveseeeee.| CONtral Station 


U.L. Cert. No san? Sipcstedenssibantawdt Wy tor Scene, PON 
Grade (AA, A, B or C) sbbhabiees ee. Grade (AA, A, B or C) 


Expiration ‘ ; ot Expiration... 


—_—_— — 


Note: If ti newer “tions b 2 c above are not identical for each safe or vault, the following section MUST be completed 


d Indicate minimum proportion by value of property on premises kept in each sate or vault at all times when premises are cicsed 


h Aa (li and (7) 


16 WARKANTIES AS TO PROVERTY INSURED DURING TERM OF INSURANCE AT ALL TIALS WHEN PREMISES ARE CLOSED: 


(Note Th section afer, only to property described in Section 3 of this policy ) » stock reported Comciete if any 
—_ en re _ Se m Se 17? to be sfoce mciuced 11 

exci ided tram Sec. 17 « '2 be 
a If more than one premises give details at cach insurance excluded 


(1) The minimum proportion by value of property on premises kept in Locked 
Safes and Vaults protected as indicated under 15b will be - 
os 1Se (1) will be 
15¢ (2) will be 


(2) The minimum proportion by value of property on premises kept in other Locked 


3616s bed: Viole GO bei ee ek ke ee ee ee 


(3) The maaximum proportion by value of property on premises (including window 


display) out of Sales and Vaults willbe -  . 7ST 


36a 
seuperep MrHCHOVOR Located: e. NATURE OF STOCK AS PER LAST MCURCHANDISE INVEN. 
TORY as set forth in Section | 7a (excepting pled 
If more than one premises give dictuils of each 
(1) Loose Diamonds (Ne dustrial) - 
'Pveu can pers sour ey tee my nthly Giventerios for the be months attach a slip 


her. showing these arent « cs with the date of each, une stions a., b. und ¢, of (2) Pearls natural and cultured 
this se tion need not be ered (mounted and ur Mounted) - « 


» The last merchandise inventory was taken on (give date) an (3) Other unset Precious ee ee 


2 as) 
re re ORE ec ik “ee ue be ne ew a we ae » aa (4) Unset Semi-precious and Imitation Stones 


*Baariicckers: Show separately amount actually loaned C¢ }? on) de (5) Jewelry mounted with Diamonds 


pellet =~ ene 
and unpad plus accrucd interest at legal r on V4 or other Precious Stones - - - - « 


ge J ope erty . : ° ° : ° ° ° . : $ (6) Other Jewelry inclu ding costurne jewelry 
Seles Adaaicniatoincnh —e 
b The previous merct ndise inventory at least & months prior to a. was (7) Watches, Watch Cases Watch Bracelets 
: ¢ 5 C ases, ‘ 


taken on (give date) =F ..and was exactly* mounted with Diamonds or other 


thee 2 ae ae ee ‘~ 


ere 


Other Watches, Watch Cases, Mov ements, Parts 


maximum amount of our stock Clocks (including Cases, Movements, Parts) - 


months did notexceced - - « .« ; iniecntelesiehainas Vrares: Silver, Pewter, Plated and Stainless Steel 


cts. Amount loaned and unpaid Jewelers’ Find ngs, unset Mountings, 


ret atte este Cn Aledtqned nrenae ait Material for Manufacture - - « « - 
nn AE. A sh TR Al il 
estimated averaze day amount ot ot E All other 
people's pros erty im our Custody or contrts dur ngs . Taeat: tines 
the last 12 montns, insured of uninsured; for anfu ‘ — ~ 
— 
Purpose whatsoever, wa ee oa Ye Noe, 


Stock ° ° ° ° 


OW VALUCcD 5 » 3% Per last merchandise inventory 
(Retailers and Pau nhirokers da nat answer.) 
(1) The percentage of jewelry fie I7e. (5) & 

(6)) valued at $25.00 of less per item - - 
(2) The percentage of watches and clocks fie 
A. Pledged with pawnbrokers; B. Of others in the jewel y ¥Fe. (7), (8) and (9)) valued at $25 00 or 
dcposited with the Insured for sate custody only BOY MER ss, ue ka 7 + 


of which unset diamonds (non industrial) was 


Note— his should not include property 


18. PROPERTY OTHER THAN STOCK AND OTHER PCOPLE’S GOODS. The actual cash value (cost to replace with material of like kind and 
Quality, less depreciation) of Property on which insurance has been requested is estimated by us to be 


Furniture, Fixtures, Tools, Machinery POCO Tenant's Irnprovements and Betterments 
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The signing and delivery of this Proposal docs not bind the Proposer to complete the insurance, nor the Companylies) to issue a policy, but each 
answer Given above shall constitute » ranty should a policy be issucd., 


Signature of Propos 


Daic.... 


Vesciiption of Premises: 
» The number of entrances are A are ae general pyblic and y, y f/---Not open to the general public 
A Uv 1h. 


: Pie} ~f 7—¢ “Aj 
Usual business hours are cs scesedires mom | ar RS Oe pe ae beta 
Give names aid addresses of other locations of the Proposer and ofother concerns engaged in the Jewelry Trade under the same ownership or 


Management as the Proposer and not included in this Proposal: 


Number of inside Show Cases 
(a) Are they equipped with locks?.. 
(b) Describe locks (self-locking, key leks, snap locks, etc.) 


(c) Are show cases kept lecked when unattended? ‘ 
cinlthanieinaiaaanticetieminbinieeateeainateibinbmminiiniosetoec 
IS SECTION TO CL COMPLETED UY THE INSURANCE COMPANY OR ITS AGENT. GIVE TARIFF RATES FOR HIGHEST PERCENTAGE 
F CONS UXANCE PERMITTED AS PUBLISHED BY THE FIRE RATING ORGANIZATION HAVING JURISDICTION. 
a 4 
HIRE RATES Of more than « ne location give rates at each.) _ ; 
STOCK IN SAFES ‘ ( d. PROPERTY OTHER THAN 
< -7 
(1) Unset Diamonds - . . - Rate. ¢ >/ with...) % Co-lns STOCK . - : vis % Co-Ins 
(2) Jewelry, Pearls, other Prec us ie £. SAFE DEPOSIT VAULT 
Stones and Precious Metals - Rate” with ty % Co-ins DESCRIBED IN 16 b % Co-lns 
(3) Watches and Watch Movements Raie Cwith.s 2 % Co-lns 7 EARTHQUAKE DAMAGE 
GUTSIDE OF SAFES Rate witha -Ns....5. % Cosine ASSUMPTION - Rate %0 Co-Ins 
RATE Gf any) FOR 3 SPIRATION DATE AND HUMULR OF CURRENT JEWELERS’ 
' ANO OUT OF SAFES Rate wath % Co-Ins KLOCK POLICY ’ - 


») set forth in this proposal for rating has of have been vertied sot thi) date le: 
4 4 


2? s ’ Signature of Company Representative 
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JEWERCRS’ GLUCK RATING SLIP 
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10) Silv. & F 
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A iCa 


Air Reg'd Mail & Aur Eng 
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Other Shipments Clause 5 (E) @ 


BS cegeeeemenpy: 


Av. Premires Rate 18 
Charge 
Allow 


Siae of Policy 


Excl. Fire Total § 
; 7] 


Total $ 
Total Vremive 


Dasic Policy § 
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STATEMENT UNDER GENERAL RULE 9(G) (Filed August 12, 1975) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


72 Civ. 794 


MURRAY GLADSTONE, U.S.DISTRICT COURT 
Plaintiff, FILED 
Aug. 12, 1975 
-against- sou, OF RLY. 
FIREMAN'S FUND INSURANCE COMPANY, 
Defendant. 
STATEMENT UNDER GENERAL RULE 9(G) OF 
THE MATERIAL FACTS AS TO WHICH THE DE- 
FENDANT CONTENDS THERE tS NO GENUINE 
ISSUE TO BE TRIED IN CONNECTION WITH 
THOSE PARTICULAR DEFENSES UPON WHICH 
THE MOTION FOR SUMMARY JUDGMENT HERE- 
IN 1S PREDICATED 
1. The olaintiff's sworn answers to defendant's Inter- 
rogatories #29 and #30 disclose that for the one-year period 
prior to the date of the signing of the Proposal on April 27, 
1971, the percentage amount of plaintiff's business based on 
sales was 100% wholesaie. Accordingly, the plaintiff's answer 
to Question "2" of the signed Proposal is untrue. 
2. The plaintiff's sworn testimony given upon examin- 
ation before trial (see original transcripts of plaintiff's 
sworn testimony as wel! as his sworn answers to defendant's 


Interrogatories ''16" through "20" now on file in this Court) 


discloses that plaintiff was exhibiting and selling his jewelry 


Léa 


Statement Under General Rule 9(G) 


merchandise during the period beginning on or about October 
', 1970 to the date of the signing of the Proposal on April 
27, 1971 to various customers throughout certain areas of the 
United States as far wes: as California and, furthermore, that 
a portion of plaintiff's stock in trade was stored during said 
reriod of time in a safe upon the premises of Modern Jewelry 
Casting Co., Inc. in New York City. Accordingly, plaintiff's 


answers to Question Ila.], 2, 3 of the signed Proposal are 


untrue, 


3. The plaintiff's sworn answer to Interrogatory #32 


discloses that the oniy so-called "Proof of Loss" rendered 
by him to the defendant company was a signed statement dated 
June 1, 1971, taken by defendant's claim representative, Carl 
Grimm, from the plaintiff on said date, which document is an- 
nexed to the affidavit of James M. Hughes and marked Exhibit 
"CC." The signed statement of June !, 1971 is not the sworn 
Proof of Loss required by Condition "13" of the policy. The 
failure of plaintiff to render such sworn Proof of Loss to the 
company is a breach of Condition "13" of tine policy. 

4, The plaintiff's sworn testimony given upon examination 


before trial (see pages 27, 28 and 29 of Gladstone pre-trial 


4Ja 


Statement Under General Rule 9(G) 


testimony) discloses that plaintiff only gave telephone notice 
of the loss to the broker and did not give written notice of the 
loss to the company as required by Condition "13" of the pol- 
icy. The failure of plaintiff to give written notice of the 
loss to the company is a breach of Condition ''13"' of the policy. 
5. The plaintiff's sworn answer to defendant's Interroga- 
tory #33 discloses that plaintiff allegedly furnished to the 
agents of the defendant certain documents of which plaintiff's 
Exhibits "4", "5S" and "6" annexed to the plaintiff's sworn 


answers to said interrogatories are said to be photocopies. 


An inspection of said Exhibits "4," "5" and "6" discloses that 


the same do not set forth the market value of each of the 
stolen items nor do they set forth the amount claimed by plain- 
tiff on each stolen item. Exhibits "4,"" "5" and "6" cannot be 
classified or construed as a listing of the stolen items with 
the requisite information called for in Condition "13" of the 
policy. The failure of the plaintiff to comply with the fore- 
going provision of the policy is a breach of Condition "13," 
Dated: New York, New York 


May 29, 1975 BiGHAM ENGLAR JONES & HOUSTON 
Attorneys for Defendant 


By James M, Hughes 


‘ James H. Hughes 
A Member of the Firm 
Office and P.O. Address 
99 John Street 
New York, New York 10038 
732-4646 
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Statement Under General Rule 9(G) 


C 321-Affidavit of Service of Papers by Mail 
Affirmation of Service by Mail on Reverse Side 


Index No, 
72 Civ. 794 
Plaintiff 
against AFFIDAVIT OF SERVICE 
BY MAIL 

Defendant 

cs ee ee we wo KX 

STATE OF NEW YORK, COUNTY OF NEW YORK SS: 

The undersigned being duly sworn, deposes and says: 
Deponent is not a party to the action, is over 18 years of age 
and resides at Jamaica, N.Y. 

That on May 29, 1975 deponent Verved the annexed Statement 
Under General Rule 9(G) on Leo M, Laurance Esq. 
attorney(s) for 
in this action at 299 Broadway, New York, N.Y. 10007 
the address designated by said attorney(s) for that purpose by 
depositing a true copy of same enclosed in a postpaid properly 
addressed wrapper, in--a post office--official depository under 


the exclusive care and custody of the United States Postal 


Service within the State of New York, 


Sworn to before me May 29, 1975 s/ Paul Yuan | 


s Seymour eee re roe 
SEYMOUR MILL 
Noa eUpbIY STATE OF NEW YORK 


}ified in New York County 
onmiss ion Expires March 30, 1977 


AFFIDAVIT OF MURRAY GLADSTONE IN OPPOSITION (Filed June 11, 1975) 49a 
UNITEL STATES DISTRICT COURT 
UVHERN DISTRICT OF NEW YORK 


MURAAY GLADSTONE, Civil Action No. 
72 Civ. T94 
Plaintiff, (H.F.W.) 
- against = 
AFFIDAVIT IN OPPOSITION 
FIAcMAN'S PUND INSURANCE COMPANY, 


Defendant. 


SPATE OF NEW YORK 


COUNTY OF NEW YORK ) 


MURRAY GLADSTONE, being duly sworn, deposes and says: 

1. I am the plaintiff in this cause of action and am 
fully familiar with all of the facta and circumstances herein. I 
am submitting this affidavit in opposition to the defendant's 
motion for summary judgment. 

2. I am 53 years of age. I have spent more than 30 
years in the jewelry business. During this period, I was never in 
the retail business of selling jewelry. I was always 4 jer 
caster or in the wholesale end of the jewelry business. 
tation in this business is beyond reproach for honesty, f 
ings, truthfulness and sincerity. 

3. I have never had a robbery or an insurance loss 
in this business. 

4. Iwill not, at this time, belabor the court with m 
tale of woe and horror over the last four years trying to obtain 
wnat is legally and rightfully mine. I will leave that for the 
trial. 

5. I will now address myself solely to the issues 
raised by the affidavits submitted by Mr. Robert J. Forrester anu 
Mr. James M. Hughes. They both allege that it is a fact that by 


my con. ct. before the policy was issued, I breached the warrantie 


50a 
.iven by me when I signed the proposal for the jeweler's block 


policy. That by my conduct and my failure to act, I breached con- 


gition No. 13 of the policy. 


BREACH OF WARRANTY 


6. Mr. Forrester, who has underwriting experience for 
more than 15 years with the defendant, states in nis affidavit 
commencing with paragraph © through paragraph 12 that on April a7; 
1971 I told him nothing about my past experience. That he did not 
ask me anything about my past experience, He further states that 
he only asked me the specific questions in the proposal and since 
I told him it was a new business, he didn't ask me any other 
questions about my past experience. Ae far as he knew, I could 
nave been the biggest thief, the day before he met me, and he 
wasn't interested in that fact one iota. 

He further states that based on my answers to his ques- 
tions, the premium rate was fixed. He now states that my answers 
were misrepresentations and relying on said misrepresentations, 
the defendant now has a right to declare my claim null and void. 


7. Mr. Hughes, commencing with paragraph 6 of his affi- 


davit through paragraph 8, repeats and realleges the Same state- 


ments. In addition thereto, he supplements his allegations with 
quotes from the examination before trial of Mr. Forrester and the 
examination before trial of your deponent. 

8. If the facts, as they state, were true, I must be 
the biggest thief, liar, cheat they have met. Their statements, 
as given, are stated completely out of context. The facts as they 
were in the year 1971 are hereinafter stated. 

9. On April 27, 1971, Mr. Forrester appeared at my 


atore located at 203 Center Avenue, Weatwood, New Jersey by 


Sla 
appointment fer the purpose of obtaining a proposal for a jeweler’ 


block policy for the plaintiff's new business. Present at that 
time was my insurance broker and my bookkeeper-sales person. | 

10. after Mr. Forrester had introduced nimself to me, 
we started to have a long cenversation, preliminary to our com- 
pleting the preposal. In the preliminary conversation, I gave him 
a complete history of my background in the jewelry trade. I told 
nim of my ownership of Moaern Casting located at 26 west 47th 
street, New York City. I told him I sold my interest in that busi 
ness on October 1, 1970. 

I told him that after I left Modern Casting, I started 
a wholesale jewelry business with the goods that I nad received 
for consideration in the sale of my interest in Modern Casting. 
that for the past 81x months I had been travelling throughout the 
United States trying to sell my merchandise. 

I informed him that the merchandise that I had received 
and also merchandise that was being manufactured for me in my 
wholesale business was stored in the safe of Modern Casting at 
26 West 47th Street, New York City. I informed him that this 
merchandise wes covered with insurance by Fireman's Fund for both 
fire, safe burglary and holdup (Ex. 6). 

ll. After our preliminary conversation, he commenced 
filling out the proposal. There being only one copy, he asked the 
questions and wrote the answers. As we were talking, I was doing 
work in the store. I never saw the application. When I gave him 
the answer to question 17, Ll then signed where he showed me. I 
never read the application. I relied solely on the answers he 
inserted. He was a representative of the insurance comupsny and I 
trusted him completely. When he started questioning me, more in 
particular question No. 2, he asked me in substance the following 


muaation: wHAT WILL THE PERCENTAGE OF MY INVENTORY BE WHEN I STA 
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THE NEW BUSINESS? He never asked me the percentages of my other 


business nor was it our intention to refer to the past twelve 
months. 18 we went along answering the questions, most of the 
questions he would answer with tne phrase, "New business" based 
on the information 1 had given to him in our prelimi: .ry conversa- 
tion. when we came to question 17, ne asked me about my inven- 
vory of my new buBinessa. I[ told him the inventory was incomplete. 
{ told him my inventory was not in but it should be complete by 
the day I opened my new store. I informed him that part of my 
inventory had arrived. He saw this as I was working on it as we 
talked. As for the answer to question 17(e), the percentages 
given were approximate percentages referring to the new business. 
He was told that I never had carried silver, .tches or certain 
other third party goods before. Therefore, the prreentages would 
have to be guesstimates to equal 100%. In answer to questions 
17(b), (¢) and (d), he put in "New business." Mr. Porresicr, by 
those answers, showed it was our intention at all times in this 
proposal to answer the questions only in relation to new business. 
There was never any question raised in answering the questions in 
this proposal relating to old business. 

I direct attention of the court to plaintiff's exhibit 
No. 7. This exhibit differs greatly in relation to the answer to 
gucation 17(a) as stated in the defendant's Exhibit A. Plain- 
tiff's Exnibit 7, more in particular the answer to question 17(a), 
Shows a date inserted therein. [his date was 5/1/71 which shows 


it was cne intention of both the plaintiff end the defendant to 


answer the questions in the proposal only in relation to the new 


business that was to be started some time in May 1971. 
Your deponent respectfully requests this court to direct 


the defendant to produce the original proposal in court because 
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after question 17 was anowered, I signed the proposal, Mr. 


Forrester took possession of it and it is now in the possession cf 


the defendant herein. 


PLAINTIFF'S BREACH OF CONDITION 13 OF THE POLICY 


12. Mr. Hughes, in paragraph 9 of his affidavit in re- 
ferring to your deponent's breach of condition 13 of the insurance 
policy, put it very succinctly. I will at this time reply to his 
A-B-C. 

4. Notice of Loss: Plaintiff gave immediate written 
notice of loss (Ex. 8) As soon as your deponent had sufficiently 
recovered from the shock of the robbery and had notified the 
police, he then called his insurance broker. This was no more thar 
a few hours after the robbery. The insurance broker then called 
the defendant and confirmed this in writing. At the time of the 
trial, I will produce my insurance broker with his complete record 
to establisn pluintiff's exhibit. This is necessary because I 
have been infc -med by my attorney that the insurance broker has 
been directed by the defendant not to divulge any information in 
nis file to me though he was my insurance broker at the time. To 
obtain this exhibit was only through direction of the court (Ex. 
11). 

B. List of Stolen Property, etc.: Attached hereto and 
made part hereof is plaintiff's Exhibit 1, 2, 3, 4, 5 and €. The 
affidavit of Joan Scharetta, which is included in the reply papers 
explains the preparation cf these exhibits in detail and what pur- 
pose they serve. Miss Scharetta also states that she made service 


of said exhibits on the defendant herein. 


C. Sworn Proof of Loss: On June 1, 1971, Mr. Carl B, 


Grimm, an adjuster for the defendant, and two gentlemen appeared 


at 262 Canter Avenue. Westwood. New Jersey, by appointment, to 


: 
| 
. 


Sha 
13S, a8 per my written notice, to the defendant 
nerein. 
The two gentlemen started to work with Miss Scharetta to 
taxe the inventory of the remaining goods on the premises. Mr. 
Grimm and your deponent started to have a long conversation. Afte 
a few hours, I haw given Mr. Grimm the complete history of my in- 
volvement in the jewelry business. I informed him what type of 
work I had done in the business. I told him that I sold Modern 
Casting which I had for 16 years. I told him about my wholesale 
business for the last 16 months. I told him about all the goods 
that I had purchased. [ told him about all the goods What I had 
manufactured for me. I showed him my bills of purchase, my bills 
of sale and my books in which I kept my records. I told him many 
other things which are included in the proof of loss. Defendant's 
Exhibit C is self-explanatory. After we had our conversation, he 
then told me he would dictate to me my proof of loss. As he dic- 
tated to me, I wrote what he said. After we had finished the seve 
pages before I signed he asked me if I swear that these pages are 
true. I answered him that they were. He then dictated the last 
paragraph and I signed the statement as dictated by him. 

Mr. Grimm and the ccher two gentlemen then prepared to 
leave. Before Mr. Grimm left, he told me everything was in order. 
Tat if I would send him photostatic copies of plaintiff's Exhibit 
il, 2, 3, 4 and 5, he would attach them to my proof of loss and it 
would be complete. He also told me, that from his observation, 
everytning was in order. That to expedite the exhibits to hin, 


would hasten the settlement of the claim. Mr. Grimm also told m 


4t would also help ir I woulr ‘epare a composite picture of my 


loss on one sheet so the loss can be easily determined. Mr. Grimm 


and the other gentlemen then left. 
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13. Your deponent and Miss Scharetta then commenc’ . to 


prepare and compile plaintiff's lxthibit 6. after it was finished, 
it was forwarded, as instructed. 

14, During all this period of time, no insurance 
policy had bee. issued. From May ;, 1971 to June 8, 1971, the 
insurance coverage was only by binder (Ex. 12). Some time in the 
mid¢le of June 1971, I received my insurance policy (Ex. 9). 

15. After my appointment with Mr. Grimm, a Mr. Theodore 
Russo, an accountant and attorney for the defendant, called me to 
m?'.e an appointment to see «. He stated that he needed verifica- 
tion of a few items in my claim. 

From the date of our first meeting until January 4, 1972 
we had three or four conferences. In addition to these confer- 
ences, there were requests of verification of certain items in my 
claim. I supplied every document that he wanted. I supplied 
aff.davits from my supplier that he wantec. I gave him copies of 
ny income tax returns that he wanted. Anytiuirg he requested, he 
received. 

On January 4, 1972, at a conference in his office, my 
claim was rejected. No ree n was given ior said rejection. 

From that date unt‘1l today, the defendant has never noti 
fied me in writing as to why they rejected my claim. Attached 
hereto as plaintiff's Exhibit 13 is a copy of Mr. Russo's report 
to the insurance company verifying everything I have stated. 

There is no question as to verification of more than $32,000.00 of 
the leas. ‘There is no question as to a preof of loss being sworn 


to and served. There is no question as to notice of loss. The 


sole question that he has is, where did I get the gold, etc. He 


also wanted to know whether I received $8,900.00 in goods for the 
sale of Modern Casting. There was also a question as to the pur- 


chase of the diamonds from Frey. ‘The report speaks for itself. 
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The sole legal question raised by him which ig not in issue at 


this time was whether I kept detailed books and records, 

16. I herewith solemnly affirm that in the preparation 
of the aforesaid proposal, I told Mr. Forrester the following in- 
formation: 

411 about my interest in Modern Casting and the 
sale thereof; 

B. All about my wholesale business for six months 
before April 27, 1971; 

C. All about the insurance with Fireman's Fund covering 
my property at Modern Casting during the period for 31x months 
preceding April 27, 1971. 

Il further affirm that during mv conversation with Mr. 
Forrester on April 27, 1971, it was our intention and Mr. Forreste 
told me such, that this proposal was for a new business and in no 
manner, shape or form was related to my old business. Any questio 
that he asked me and all the answers that were given were all give 
with the in*ention of covering the new business and Mr. Vorrester 
knew this and expressed agreement with it. 

17. I respectfully ask the e™urt that I be given the 
opportunity to co to trial so that I may establish that the truth 
and honesty for which I have been known for the last 30 years has 
continued and that I have never, never lied or misrepresented to 
the defendant herein. 

Tere are witnesses such as the ;olice Department of 
Westwood, New Jersey which has docvmentation in their file which 


can only be produced on subpoena. They will not give affidavits. 


My insurance broke", who suet be subpeenaed, as he will not give 


affidavits because he is restricted by the defendant herein. 


WHEREFORE, your deponent respectfully requests that this 
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motior. for summary judgment be denied and this matter be se. down 


for an early triul. 


oe before me 


[¢ day of June, 


rr re a ee 


Murray Gladstone 


AFFIDAVIT OF LEO M. LAURANCE IN OPPOSITION 
UNITED STATES DISTR'CT COURT 
SOUTHERN DISTRICT OF NEW YORK 
pb aHEDRSSSETDSEDRE SHORE TDERSqeonsoonuses 


MURRAY GLADSTONE, Civil Action No. 
72 Civ. 794 
Plaintiff, (H.F.W.) 


- against - 


AFFIDAVIT IN OPPOSITION 
FIREMAN'S . IND INSURANCE COMPANY, 


Defendant. 


STATE OF NEW YORK 
3 88.: 
COUNTY JF NEW YORK ) 


LEO M. LAURANCE, being duly sworn, deposes and says: 


1. That your deponent is the attorney for the plaintiff 
herein and is fully familiar with all of the facts and circum- 
stances. That your deponent is submitting this affidavit in oppo- 
sition to the defendant's motion for summary judgment. 

2. The defendant, in its moving papers, has requested 
that their motion for summary jJudguent be granted upon the grounds 
that the plaintiff has materially misrepresented his answers in 
his propesal for a jeweler's block policy. The Jefendant further 
states that it relied on such misrepresentations, all to the de- 
fendant's detriment. The defendant further alleges that by the 
failure of the plaintiff to compiy with See vlor 13 of the policy 
issued, their noncompliance has wo'*ijd the peiiecy. The defendant 
further alleges. »y arfidavit and exhibit, that by reason of the 
foregoing, there is no triable iasue of fact and therefore the 
piaintiff's complaint should be dismissed as a matter of law. 

3. The plaintiff, by affirmation and documentation, 
nas contraverted each and every issue raised by the moving papers 
of the defendant. 

The pleintiff has point by point raised a triable issue 


of fact of each issue put forth by ue defendant. 
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4. Your deponent does not desire to burden the court 
oy realleging that has been stated in all the other affidavits 
opposition to tnis motion. There are one or two issues which 


your deponent must direct to the attention of the court. 
BREACH OF WARRANTIES 


5. The defendant, in its moving papers, concentrates 


soleiy on the answers of the plaintiff to question 11 and question 


2 of the proposal and completely ignores all the other questions 


and answers in said proposal. Before there can be a material mis- 
representation, the defendant must show that it had no prior know- 
ledge of the facts and it must show that it relied on the alleged 
misrepresentations, all to their detrirent. 

Were the plaintiff's answers to questions 2 and 11 mis- 
representations of the facts? Did the deferdant know tne truth 
Lo these answers on April 27, 1971? Were the answers truthf.l 
ones? What were the actual questions asked? Did the defendant 
rely on these answers? 

fo arrive at the truth to these questions, one has only 
to read the complete proposal as signed 4/27/71. If one reads ali 
tne answers given by the platntiff to tne proposal, they immedi- 
itely see that it was the intention of both parties, that the 
enewers #.ven were responses only to the new business. Throughout 
the proposal, the answer to many questions was stated as "New 
ysusiness,” more in particular, questions 1] and 17. 

The defendant replies, "Yee," but that is the material 
misrepresentation which it claims. 

Let us read question 11 as stated in the proposal: 

"J. Property outside of our premises as set 

orth in question l(c) during the ? 1st le 
2onths.” 


What is the question and answer tw l(c)? 
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"(c) Our premises are located at end floor 
263 Center Ave., Westwood, Bergen, N.J." 


One can now see it was never the intention of the pa."~ 
ties hereto that the questions and answers on the proposal were 
to relate to anything else but the new business to be opened in 
May 1971 to be located at 263 Center Avenue, Westwood, New Jersey. 

©. Question 2 may be ambiguous, but the plaintiff and 
the derendant both knew that the answer to thet question related 
only to the new business to be opened at 203 Center Avenue, 
Westwood, New Jersey. 

7, The defendant furtner states that it had no know- 
ledge of the plaintiff's association with Modern Casting located 
at 26 West 47th Street, Mew York City. ‘The defendant also states 
tnat if the aforementioned fact was known and also if the de fend- 
ant knew of the plaintiff's additional travels outside of New 
Jersey, the premium it would have charged would have been much 
higher. Therefore, the defendant nas been injured. The produc- 
tion of documentation (Ex. 10) by the plaintiff shows tnet the de- 
tendant kmew ef the other business, more in particular, Modern 
Casting. It shows that the defendant mew that the plaintiff's 
business was wholesale. It shows that the defendant mew of the 
plaintiff's travels. These three policies state the plaintiff's 
address at Modern Casting, 26 West 47th Street; the plaintiff's 
business as jewelry finisher, which can only be wholesale. These 
policies were for fire, safe burglary and hold-up. 

&, If this is not sufficient documentat: s to the 
mowledge of the defendant, I direct the attention of the court 
to page 1, upper left-hand corner of the proposal. Written there 
are the words “Modern Casting, 20 W. 47 St., a.¥.¢." @. 
Forrester, by nis own admission, stated that ne wrote the complete 


proposal except the answer to question 17. If Mr. Porrester wrote 
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tnat notation in the corner of the first page, then he must have 


been informed only by the plaintiff as to the plaintiff's past 
association with Modern Casting. 

If Mr. Forrester knew of this past association, there- 
fore, the defendant Knew of the past association with Modern 
Casting. The defendant knew of the wholesale business. The de- 
fendant knew of the travel. The defendant wae never the inten- 
tion of both parties that the answer to the proposal in any way 
reflected any other business but the new business that was to 
commence in May 1971. 

9. Your deponent further directs the attention of the 
court te the plaintiff's exhibit 7. That exhibit differs from 
the defendant's exhibit A, more in particular questicn 17(a) and 
its answer. The plaintiff's exhibit has as its answer, 5-1-71; 
the defendant's exhibit has no answer. If the plaintiff's exhibit 
is correct, it further shows that the intention of the parvties 
was to the new business and notsing else. 

The original copy of the proposal from April <7, 1971 
was always in the possession of the defendant since April e7, 1971 
and therefore your deponent respectfully requests this court to 
direct the defendant to produce this document on the day this 
motion is argued. 

10. Your deponent, in his memorandum of law, raises 
the question of estoppel as to the specific affirmative defenses 
or the cefendant in which breach of warranties are alleged. 

Assuming solely for the sake of argument, that every- 
thing that the defendant alleged in his affidavit is true; that 
the plaintiff misrepresented his answers to the proposal given 


April 27, 1971; that the defenaant relied on said misrepresentea- 


; | Lions; that the plaintiff issued the defendant's Exhibit © 


(proof of Loss) on June 1, 1971; that on June 8, 1971, the 
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dofendant issued the policy; that the plaintiff paid hia premium; 


that the defendant never returned the plaintiff's premium by rea- 
son of cancelling said policy based on the misrepresentations of 
the plaintiff, the defendant is estopped from asserting his affirm 
ative defenses in relation to the plaintiff's breach of warranties 
The question of estoppel is a question of fact to be decided at 
trial by the trier of the facts. 

ll. Your deponent states in his memorandum of law that 
the law, in the State of New Jersey, is well settled in the matter 
of contract where there is a material misrepresentation of fact ry 
one party thereto and there is a reliance on said fact by the othe 
party, all to its detriment. The injured party on the discovery 
of such misrepresentation has two alternatives. They may continue 
with the contract or they must revoke said contract anda return all 
the consideration they received. 

If the injured party decides to continue with the con- 
tract, 1t cannot assert the material misrepresentation in the 
future and thereby .eclare the contract null and void. If the 
injured party continues with the contract and waits until some 
time in the future to aseert their claim, the injured party, by 
4te acts, is estopped from asserting its Claim or defenses. This 
question of estoppel can only be decided at 4 trial by the trier 
of the fats. 

Yoe plainviff, by his documentation and his affidavit 
and the case iu» of tre State of Jew Jersey, contravenes the de- 
fendant's content... chat there is no issue of fact as to the 
questions of breach .* warranties. There are triable issues of 
facts and the triable issue of estoppel as to the alleged breach 


of warranties which only a court by trial can decide. 
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BREACH OF CONDITION 13 OF THE POLICY 
12. As to the issues of facts whether plaintiff had 


breached condition 13 of the policy, the affidavits of the plain- 
ciff and Joan Scharetta and by the documentation attached thereto, 
belie the defendant's statement that there are no triable issues 
of fact in this matter relating to the plaintiff's breach of can- 
dition 13 of the policy. 

Defendeat's Exhibit A plus plaintiff's Exhibits 1 thro 
6 contravert each issue of fact reised by the defendant in its 
moving papers. The defendant allesss no written noti-‘e of loss, 
no sworn proof of loss, no inventory of loss. On exam.nation of 
the aforementioned exhibits, the plaintiff, at the very least, has 
Substantially or completely complied with Secsic.a 13 

One has to examine plaintiff's Exh..°t 13 ich i8 a 
report by Theodore Ruzow dated February 7, 1972. The said 
Theodore Rugow is an accountant and also an attorney at law 
licensed to practice law in the State of New York. the said re- 
port in no way, manner or form, raises the question of breach of 
warranties by the plaintiff or failure of the plaintiff to file a 
proof of loss, or to give a notice of loss, or fail to file an in- 
ventory of the loss. If cre examines page 5 of said report, he 
would find that the gros* purchases of $32,175.00 was satisfac- 
torily establishec. Mr. Ruzow raises a question as to the follow- 
ing items: 

Gold Purcnased $ 3,366.00 

Stones purchased 3,800.00 

Finished Jewelry 8,910.00 

Purchased from Modern Casting 2,450.00 


Where di@ Nr. Huzow get these figures? He got them from the 


plaintiff. 1 respectfully direct the attention of the court to 
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olaintiff'. Exhibits 1 through 6, more in particular, Exhibit 6. 


On comparing the four items aforementioned, we would find three of 
them in tne first six items and "Stenes purchased - $3,800.00" 
under the items designated "L. Frey." If the plaintiff did not 
file his schedules, Mr. Ruzow could not have had all this informa- 
tion. On further reading Mr. Ruzow's report, the sole issue raise 
by him as a matter of iaw is the alleged inadequate bookkeeping 
and keeping of records. That question, a5 admitted by the defend- 
ant, ig not at issue in tris motion. 

13. To arrive at the truth of the question of breach 
of condition 13 of the policy, we must examine all the facts that 
eccurred after the loss. On April 27, 1971, plaintiff issued a 
proposal for a jeweler's block policy. A binder of insurance was 
issued May 7, 1971. The plaintiff opened his new business at 263 
Center Avenue, Westwood, New Jersey, on May 8, 1971. On May @1, 
1971, plaintiff suffered 4 loss. The plaintiff then gave defend- 
ant notice of said loss. On June l, 1971, as a result of said 
notice, the defendant's agent, Mr. Grimm, came to the premises to 
discuss the matter with the plaintiff. On June 1, 1971, the plain 
tiff issued a proof of loss. Immediately thereafter, the plaintif 
prepared and served on the defendant plaintiff's exhibits 1 throu 
6 which tare to be attached to nis proof of loss June 1, 1971. 

On June 8, 1971, defendant countersigned the policy and forwarded 
it the plaintiff. The policy was issued 18 days after the 
loss, and 8 days after plaintiff had issued his "“slleged proof of 
loss." 

That some time in the middle of June, Mr. Theodore Ruzow 
Certified Public Aceountant for the defendant herein, communicated 


with the pleintiff to further examine him in reference to his 


notice and proof of loss. (See plaintiff's Exnibit 9%.) 
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That from June 1571 to January 4, 1972, Mr. Grimm and 


Mr. Ruzow communicated and had many conferences with the plain- 


tiff herein relating to his claim and proof of loss. The plain- 
GF hosts 


tiff supplied verification of each and every one of his items and 


the amounts thereof which he had submitted to the defendant. 

The defendant negotiated with the plaintiff for eight 
long months. The defendant, during this period of time, never 
demanded, reported, informed or in any manner, told the plaintiff 
that the plaintiff's claim o: proof of loss was faulty or had 
never been filed and that no notice of claim was given and that no 
schedules of loss were given or filec by the plaintiff. On 
January 4, 1972, the plaintiff met with mr. Theodore Ruzow sat his 
office. At that time, the plaintiff's claim was rejected and no 
reason for said rejection was stated. Sinw* tnat time, the plain- 
tiff has not been paid, nor has he been given any reason by the 
Gefendant, either orally or in writing, as to the reason for the 
defendant's rejection of plaintiff's claim. 

The only reason the plaintiff now knows is by examining 
page 1 of plaintiff's Exhibit 13, which states the basis for said 
rejection, failure to keep adequate books and records, which is 
not in issue in this motion. 

14. Your deponent has stated in his memorandum of law 
that the law of the State of New Jersey has repeatedly affirmed 
the proposition that, where assuming, no proof of loss has been 
filed, and no notice of loss has been given, if the carrier re- 
jests the insured's claim and denies liability, unless the rejec- 
tion and the deniel is based on the failure to file proof of loas 
or notice of loss and the assured is notified of same, the carrier 
is estopped from asserting these affirmative defenses in the 


future. 
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15. The plaintiff, by both documentation and affidavit, 


has contraverted each and every issue of fact raised by the defend 
j} ant in its moving papere for summary Judgment. That ae a matter of 


law, there are also the questions of estopping the defendant from 


alleging his affirmative defenses upon which this motion is based. 


The issues raised by the plaintiff by affidavit and 
documentation are issues of fact for a court and jury. The issue 
of estopr is also a question of fact for the court and jury. 
Botn these issues can only be decided after trial by a court ané 


the trier of the facts. 


WHEREFORE, your deponent respectfully requeste that this 
motion be denied and that this matter be set down for a wpeedy 


trial. 


ae to before me this 
| 
“Ath day of June, 1975. 


Leo M. Laurance 


AFFIDAVIT OF JOAN SCHIARETTA IN OPPOSITION 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


(Filed June 11, 1975) 678 


MURRAY GLADSTONE, Index No. 72 Civ. 794 
(H.F.W.) 
Plaintiff, 


- against - AFFIDAVIT IN OPPOSITION 
TO MOTION 


PIREMAN'S FUND INSURANCE COMPANY, 


Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


— 
JOAN saprerra, being duly sworn, deposes and says: 


l. That from April ly7l to the end of June 1971, 1 was 
employed by Murray Glacstone, aft ~ .ewelry by Gladstone, locatec 
at 263 Center Avenue, Westwood, New Jersey. 

2. My position with Mr. Gladstone was tnat of a book- 
keeper and sales person. /s8 hereinafter indicated, i nave per- 
Sonally prepared most of the plaintiff's exhibits attacnea hereto 
during the perioc covering my employment. 

3. Ihave read the affidavits of Mr. Forrester anda 
Mr. Hughes ana my reply thereto is from my own personai knowledge 
and experience by beirg at the specific address at tne given times 

4. 1 was present woen Mr. Forrester interviewed Mr. 
Gladstone and prepared the aforementioned proposai tor a jeweier's 
block policy. i. meurd Mr. Gladstone tell Mr. Forrester of his 
past experience with Modern Casting. I neara Mr. Ggiaasrtone tell 
Mr. Forrester about his wholesale jewelry cusinese tru. existec 
before Mr. jladstone entered into tne business located at <5} 
Center Avenue, Westwood, New Jersey. I heard ali the responses 


wives by My Gladstone to Mr. Forrester as answers to the question 


aekeu of “Mr Gladstone and the responses were no. as Mr. Forrester 
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indicates and states in his affidavit. Mr. Gladstone told him 


about Modern Casting and his wholesale business. Mr. Forrester 

kept on saying as the questioning was proceeding, "New business, 

new business." 
5. After the store was opened on May 7, 1971, I started) 


| 
to prepare an inventory book (Plaintiff's Exhibit 1) in which I 


Started tc enver all the goods that hud been purchased or manufac- 


tured for Mr. Gladstone before he opened the store. I also entere 


into this ledger all goods purchased ufter the store was opened. 


On each page of said ledger was entered a different supplier. On 
each supplier's page was entered the specific goods purchase from 
him, item by item, and the price thereof and date of bill. On eac 
supplier's page as salea were made of their items, I would enter 
said sales and deduct said items from the inventory of sald sup- 
plier. 

6. I was present on June 1, 1971 when Mr. Grimm came to 
the store located at 263 Center Avenue, westw 4, New Jersey. As 
he talked with Mr. Gladstone on that day, I atarted to work with 
the gentlemen that came with nim. We commenced taking an invento 
of all the merchandise remaini:g in the store after the robbery. 
This inventory was put on ssparate sheets for each supplier, as 
per my inventory book. (Plaintiff's Exhibit 2) After we finished 
I then showed them copies of all our suppliers. (Plaintiff's Ex- 
hibit 3) I then showed them copies of the sales book showing all 
the sules made from May 7, 1971 to date of ew | "hie then 
compared the above records with my entries in my inventory book. 

After I was finished, I joined Mr. Gladstone and Mr. 
Grimm as they were about to finish their business. I heard Mr. 
Grimm after awhile ask Mr. Gladstone, “Are these statements that 


you have just written true?" Mr. Gladstone responded, "I swear 


| they are true,” 

A short time thereafter, Mr. Grimm and the two gentile- 
men that came with him were departing when Mr. Grimm assured Mr. 
Gladstone that every. ir. “as in order and that all he needed was 
photocopies of ,laintiff sxhibits 1, 3 and 4. 

7. A short time thereafter, I started to prepare for 
the Poiice Department plaintiff's Exnibit 5. After that was fin- 


ished, I served it on the Police Department and forwarded a copy 


oe it to the insurance company, and at the same tine enclosing 


therewith copies of plaintiff's Exhibits 1, 3 and 4 and 6. 

8. I have examined and herewith state that I nelped the 
plaintiff prepare plaintiff's Exhibit 6, by using my inventory 
book, the bills of purchase of the plaintiff, the bills of sales 
by the plaintiff and the inventory remaining after the robbery. 

9. I am presently employed by Revlon, Inc. as a beauty 
| consultant, but I would gladly appear in court to testify eo that 
I can substantiate, under oath and cross-examination all the state 


ments I have heretofore made. 


Sworn to before me this 


1 day of June, i975. 


Joan Scharetta 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


° 1 
o eke 


. oa , — 
w 77. Sf. EXHIBIT 7 - PROROSAL FOR seme Loe: BLOCK POLICY = OX ny aigs 
ee Dae PROPOSAL \-yR JEWEIERS' BLOCK POLi-Y ace 


TO BE EFFECTED *.iTH 


“7 FIREMAN'S | CO) FIREMAN 5 FUND INSURANCE COMAANMI*. 
(C) THE AMERICAN INSURANCE COMP 
‘UND | 5™ COMPARES 
e } F N C) NATIONAL SURETY CORPORATION EXH. 
‘\\ AMERICAN | CJ ASSOCIATED INDEMNITY CORPORATATE rg . 


O AMERICAN AUTOMOGBILE INSURANCE COMPANY 


J. ADLER 


scosnt 


‘INSURANCE COMPANIES 


/ 


age apr must be completed and signed in duplicate. One signed copy, together with signed supplementary inférmetion, if any, will be pth Ee 
to the policy. 


Quotations cannot be given on incomplete proposals. If the answer to any question is none, state “NONE” of “NIL”. 


The answers to questions 2, 11a, }1c, 11d, 17¢ and 17d mut be based on the 12 months period immediately preceding the date of this proposal. 


Our firm or corporation name is - - - | flor veces oo Le A Fly ey LES 
" rf _ 


/ 
The names of the individual members of our }} : « 
‘ = “ike L cw 
firm or of the officers of our corporation ave cohecrcoercogyp 


Our premises are located at 


a mai: i & 3 as 


Fioor rf Street number 


2. NATURE OF OUR BUSINELS BASED ON SALES: Manufacturing -...% Wholesale Se % Retail./ 


3. EMPLOYEES: a. How many employees have you?.. / : b. What is the least number of emoloyers 


on your premises at any time during business hours or when opening or closing for business? 


4. LOSSES: Give statement covering al! losses (insured or uninsured) during the past 5 years iNvolsing prey. + 
policy, with dates, mature of loss and amount, name of insurer, and whether paid in full o o* 


Ld 5. Within your knowledge has any insurer ever canceled + refused to issue or to continue any insurance tor you” 


Give particulars 


6. BOC. FTEPING: a- Do you keep a detailed stock record by nature of stock and value? 


—— ft f 
we 


inventory? OD ee? Fone hn as va a ee 


7, JEWELERS’ SECURITY ALLIANCE: Are you a/member of (he Jewelers’ Security Alliance? 


AMOUNTI(S) OF INSURANCE DESIRED 
On Stock (Including other peop’>’s goods) - a ee ee Tey Oe St a ee 
On Money in Locked Safe at Proposer's premises against Theft by safe being broken open 
On Patterns, Molds, Models and Dies at Proposer’s promises - - - - + «© «+ « «© 
On Furniture, Fixtures, Tools, Machinery and Fittings at Proposer’s premises 
te. On Tenanr’s interest in Improvements and Betterments of Bustuingis) - - - ee are 
tNote: Insurance on items 8d. and ¢, may not he less than BUC of estimated value stated in answer to Question 1A, The amounts and | 
alove ure merely indications and ure not ta ¢ considered as either increasing or diminishing the amounts fur which the policy ty inoue 
9. What limits do you desire for clause 2 of this policy: 
Clause 2 (8) $ 70 Liu: Clause 2 (C) 


” eae ‘ye* 
2% C. Clause 2(D) $ ys {\: 


Clause 216) $ tA 


10 OPTIONAL COVERAGES AND PROVISIONS: 


a Do yeu wish to EXCLUDE Fire and Linhtning on prope *v at premises referred to in answer to Question | c? O Yes Ane 


b. Do you wish to cover at premises referred to in answe. .o Question | ¢: 
(1) Flood? (Yes J No. (if “yes”, full particulars of flood exposure to be furnished Fuze 
(2) Earthquake? (Avaslable only when fire and lightning are not excluded.) , 2p Yes J\No 
c. Do you wish deductible coverage? [J] Yes. [] No If “yes, check one: 7° $500. £1 $1,000 


Property outside of our Premises as sct forth in Bug stion 1 ¢ during the last 12 months: 
a. In the custody or control of the 2roposer, + oyees, Members of the Firm or Officers of the ¢ ration or Salesmen: 
1. In cities or towns in which the Proposer’s premises are situated. 


Number of Average Maximum 


2. Elsewhere in the states of United States, the District of Columbia, 
Canada and Puerto Rico. 


NAM 


The estimated average daily amount of property ” 
11d and 16b during the last 12 months was $.....% 
IMPORTERS: linclude values of property in the custody of United States Customs, appraisers’ stores and custom house brokers. 


SHIPMENTS: The TOTAL AMOUNT of nroperty shipped AT OUR RISK during the last 12 months did not exceedi///. 2b, ; 
1. SURFACE SHIPMENTS BY FIRST CLASS REGISTERED MAIL AND RAILWAY EXPRESS Jb Aranreg-y 
(1) Within the limits of: (a) the states of the United States (excluding Alaska and Hawaii), the District of Columbia and 
Canada (in and between); (b) Alaska; (c) Hawaii; (d) Puerto Rico $ (2) Between the above places $ 
GHIDOAEDETS CV ARIAQRED CADE avec sacs casiicins ac Binacccossccsosectecssene 


AIR SHIPMENTS BY FIRST CLASS REGISTERED AIRMAIL AND AIR EXPRESS, DIVISION OF RAILWAY EXPRESS 
(1) Within the limits of: (a) the states of the United States (excluding Alaska and Hawaii’, the District of Columbia and 
Canada (in and between); (b) Alaska; (c) Hawaii; (d) Puerto Rico $ (2) Between the aboverplaces $...............- 
ALL OTHER SHIPMENTS COVERED BY POLICY. (Sce Clause S(E)) $ 


SHOW WINDOW DISPLAY AT PREMISES (INCLUDING OUTSIDE SHOW CASE DISPLAY ON PREMISEs) OCCUPIED BY PROPOSER. 


Note: Property displayed in show windows, and in show cases not opening into the interior of the premises. is considered “protected” only when it is 


displayed behind swinging plateglass (or *s equivalent! secondary to windowpane or behind metal bars or grille entirely across window or show 
case, or behind shatterproo/ gluss, or ina stuu case within the window, 


4}, 
Number of Shaw Windows (opening into the interior of the premises). Soak Act P cesusessresee.set4Ow many are protected against 
window smashing and how? é adakoe ane 


~<.. 


oe > ee eeeeeweserereree oe oe seeesccsoe 
wre... Describe cases and location............. 


During the term of Insurance, the maxi: ‘Protected Unprotected Protected U ow otected 
mum value displaved will mot excecd . 
pat RG ne hk oe bt 


(1) in all windows and outside show cases 
(2) in any one window 

(3) in any one outside show «ose 

Lirnit of Liability to apply 

mM ah windows and outside show cases 


iJ SHOW SASE AMY SUT rife crinee ATS OF FPRKUPUSEK MUL A FREMISE? UReYUrigy wt cAYEuUoan, 
: =) sareenemecene 
« if Proposer desires insurance on property digmlayern show cases or show windows in building Iphby orisewhere than at premises occ 
- . ¢ geNg x alt ' ‘ . 
by Proposer, furmsh full particulars of each d va cae DS ace ea ae ee ss 5 : ( ) 
$ : . 


. 
_ 
— 


:4 PREMISES PROTECTION } et ee ee Gk: Wists 
2 ELECTRICAL BURGLAR ALARM SYSTEMS ae is A 
yak 

a ie 


Te oo 
ts zy 


/ " 
¢ . p <¢ 
cle o: 


‘oe ¢: ew: 
Are your premises protected by an operating Mercaptsle Premises Alarm System?,“/ Central Station?. Si PURIIIE i ivieee tne 


7 


Eatent of Protection (1, 2 of BULA... ce ct A. 


ES 
e a 


Name of Protective Company...4.+.../.! 


Underwriters’ Laboratories Certificate No phabivivehen 

HOLDUP ALARM AND PROTECTIVE SYSTEMS 

Is there a Central Station Holdup Alarm System protecting your premises? Number of Signal Buttons. 
WATCHMAN SERVICE 


for a leased department of a Department Store, then 
within your premises at all times when not regularly oven to business 


(2) Do such watchmen report or regist 
Central Station?.. 


SAFES AND VAULTS 


a. -Give full particulars of each safe or vault. 


PROTECTIVE DEVICES BEARING UNDER. 
WRITERS LABORATORIES LABEL OR 
WITH UNEXPIRED CERTIFICATE, TIME 
LOCK ANDO RELOCKING DEVICE 

Give full particulars ~ 
U. L. Cert. No 


Expiration..... Oe . Expiration 


ELECTRICAL BURGLAR ALARM SYSTEM Gis Name 
(1) Central Station or Local System com: | Central Station................. pencconsbees coved toss CoGOUnON GORbIOnt 
pletely protecting safes or vaults Mot Can Ma... pulsed: } Ast Cact.'No... 
Grade (AA, A, BOF 2)... cece ccsescesssenseeeeessee | Grade (AA, A, B or C) 


Expiration ; Lbesandensonsennesksces RGN CUTION 


ns 


(2) Central St. icon or Local System partially : Name 


protecting safes or vaults Central Station................. 'Central Station 


U. L. Cert. No..... 1U. L. Cert. No 

Grade (AA, A, 8 o C) ‘ Grade (AA, A, 6 or C).. 

RII cr vatis eos tieeace odgictsssee. cane: er ; 

Sh sees sesnerannseutnsteseeene wenn numa 
Note: If the answers to Questions a, b and ¢ above are not identical fo each safe or vault, the following section MUST be completed 


d. Indicate munigoum proportion by value of property on premises kept in each safe or vault at all times when premises are cs sed 
Total to agree with 16 a (1) and (2) phrase vapvnedsw a adhe eters sis carbelbieens ; %, 
re 


WARRANTIES AS TO PROPERTY INSURED DURING TERM OF INSURANCE AT ALL TIMES WHEN PREMISES ARE CLOSED: 


(Note: This section refers only to property described im Section 3 of this policy ) No stock reported Complete ff any 
SSSR ssSeSssseeseesssstsssesenssnsenstsnnsaoenemssneeses wm Sec. 7 to be stock «nciuwwad 
‘ excluded from Sec. +” « "9 be 
a. If more than one premises give detarls at each. meurance excluded 
(1) The minimum proportion by value of oroperty on premises kept in Locked 
Sates and Vaults protected as indicated under 1Sb wil be . ¥ 
(jeatemectnenennusenteasinnne soneets 


7 * (pti wilte kd 
a *" — 1$¢ (2) will be 


(2) The mirummum proportion by value of property on premises kept in other Locked 
Safes and Vaults wil be - . . 2. OEE ‘oe sf 


(3) The maximum proportion by value of property on premises (including window 
display) out of Sates and Vaults willbe - 2S. bi aad BN 
(Each Column to Total 100%) 


a 


(1) The minimum proportion by value of property kept in Safe Deposit © ult of 
Minas Dirck 6a Oekw Chtmteere # ; 


Vy. INVENTORIES of all Property Wherever Loc#™ 73a c. NATURE OF STOG™MS PER LAST MERCHANDIS. Heveid- 


° . “* TORY as set forth ction 17a leacepting pledaes) 
If more than one premises give details of each. 2 nl al 
. . 


you can give your exact moathly inventories for the last 12 mouths attach a slip 

re showing these inventories with the date of cach, and questions a., b. and ¢, of (2) Pearls natural and cultured 

is section need not be answered. re. (mounted and unmounted) - - - - 
The last merchandise inventory was taken on (give date) : Lk 7/. ; (3) Other unset Precious Stones - + - -+ 


Rakwaseuattly + <« °° < 2 2 = © © 3.25 RETO! on! (4) Unset Semi-precious and Imitation Stones 


(1) Loose Diamona, (Non-industrial) + + + = 1S. 


® Pawnbrokers: Show separately amount actually loaned Cc ir, ° (5) Jewelry mounted with Diamonds 
jah tod nbn bt 2 


and urpaid plus accrued interest at legal rate on ”* or other Precious Stenes - - + - = 


iaiese MOROtte «<< 6 6 = ws 8 $ (6) Other Jewelry including costume jewelry 


h merchand nventor t least h r to 
The previous merchandise inventory a ast 6 months prio a. was (7) Watches, Watch Cases, Watch Bracelets, 
Pada h Madi bd bt 


taken on (give date).......--.-.--.-:00.-+: ..and was exactly * | ER erent tere mounted with Diamonds or other 
4 


*p ey © t | d of PIS aie P Precious Stones - - - *- *- 7 5 * * 
awnbrokers mount loaned and unpai plus ads", * (1. a? 


crucd interest at legal rate on picdaed property (8) Other Watches, Watch Cases, Movements, Parts 


Pa A AAAI hl te Sled ok 
The maximum amount of our stock during last 12 (9) Clocks (includir } Cases, Movements, Parts) 
months did notexceed - - - - - - + w,-* . ey Dresad (10) Wares: Silver, Pewter, Plated and Stainless Steel 
SVs 
*Pawnbrokers: Amount loaned and unpaid plus’ a¢- “al - (11) Jewelers’ Findings, unset Mountings, 
————— a) ! C 
crued interest at legal rate on pledced property - s . Material for Manufacture - - - - 


The estimated average daily amount of other | (32) All other Stock «= - © © © © © © « BS ee, 

people’s property im our custody or contro) during —. re, 

the last 12 months, insured or uninsured, for inf b= C7 Total (must equal 100%) -_-_ > NO Ro 

purpose whatsoever, was - - - - Pe f.. LOW VALUED STOCK as per last merchandise inventory 
(Retailers and Pawnbrokers da not answer.) 


of which unset diamonds ‘non-industrial) was -  - (1) The percentage of jewelry i.e. 17e. (5) & 


lote—This should not include property: (6)) valued at $25 00 or less per ttem 
(2) The percentage of watches and clocks fie 
A. Pledged with pawnbrokers; 8. Of others in the jewelry trade 17e. (7), (8) and (9)) valued at $25.00 or 


deposited with the Insured for safe custody only. less per item - - - 


PROPERTY OTHER THAN STOCK AND OTHER PEOPLE'S GOODS. The actual cash value (cost to replace with material uf like bind and 
quality, less depreciation) of property on which insurance has been requested is estimated by us to oe 
Oe C , 


Furniture, Fixtures, Tools, Machinery ; he a Tenant's Improvemer... end Betterments 
ee ee ee ta a ee a Se me Sere’ Sonieoeren to Buildings - © © els © 2 © © * Ce eke 


r@ signing and delivery of this Proposal does not bind the Proposer to complete the insurance, nor the Companylies) to issue a policy, Dut cach 
swer given above shall constitute warranty should @ policy be issucd.. 


scription of Premises: 2 
10pe 


) "Le general public and meg f...not open to the gencral public 


The number of entrances are._-. 2 

¢ \ - f ——/) 
Usual business hours are Zz : cert dat Gy. Pi Se. C Yt Sena ad. 
Give names and addresses of other locations of t’ Proposer and otother concerns engaged in the Jewelry Trade under the same ownership of 


management as the Proposer and not included in tnis Proposal: 


Number of inside Show Cases. Le 

‘a 
(a) Are they equipped with locks?.... er De yeiiace j 
(b) Describe locks (self-locking, key locks, snap locks, etc.).. suff tt 


(c) Are show cases kept locked when unattenied? 


eee AAR rece 
IS SECTION TO BE COMPLETED BY THE INSURANCE COMPANY OR ITS AGENT. GIVE TARIFF RATES FOR HIGHEST PERCENTAGE 
FO CO“NSURANCE PERMITTED AS PUBLISHED BY THE FIRE RATING ORGANIZATION HAVING JURISDICTION 
FIRE RATES (if more than one location give rates at gach) 
STOCK IN SAFES 7 d. PROPERTY OTHER THAN 
(1) Unset Diamonds- - ~' - - Rate. 34 with,,.¢ £ % Co-Ins. STOCK = «4 8 * Rate 
(2) Jewelry, Pearls, other Precious SLA fe ' SAFE DEPOSIT VAULT 
Stones and Precious Metals - - Rate” withe | |. % Co-ins DESCRIBED IN 16b Rate 
(3) Watches and Watch Movements Rate, 6 with. 72-2... % Co-ins 2 EARTHQUAKE DAMAGE 
STOCK OUTSIDE OF SAFES - - rae «with, (i % Co-Ins | __ ASSUMPTION - tai 
-AVERAG. RATE (if any) FOR ‘ "3 EXPIRATION DATE ANO MUMBER OF CURRENT JEW!Hi crs 
STOCK IN AND OUT OF SAFES - Rate with 9 Co-in BLOCK POLICY ~.. Pe ee Se A 
he Fire ,atels) set forth in this proposal tor rating has of have been veritied as of thes date ‘ 
C’ ¢ (6.4.26 Ge tian AK 
’ Signature of Company Representative 


INSURED 


Murray Gladst 
PRO 


PERTY ADORCSS 
oO ’ - Cry, + t-’ 
enter St ( \ 


MAIL ACORESS (if a 


LOSS LOCATICN IF DIFFERENT THAN PF 


ALLIED LINES AND MULTEPStIL Pe 
ot am at Ar t 
Buriding Cont 

| 

| 

| 

| 

| 
SURIECT TO FORM Nuts INSERT FO 


Windstorm a i" 


$ 


CVUNERS POLICIES Co mplefe below 


COVERAGE A COVERAGE B 


Owelling 


$ I$ 


UBJECT TO FORM NUMG 


CMARKS. Pret Description of Damare 
- BALM. hear a 
and had a i pl 
read to i le t and 
nd. Sate was onened 
trlhen-nft 1O—te 


thing came out. Notified 


"PANIES AND 


PR ee\NoO NW car “he oS 
ICE OF aa bi Jeon: GOES Pleye 74a 
| FIRE, ALLIED LIES, PS... Oy ORS, UTHER MULTLFLRIL POLICIES 
, E) a ee = r= = ~~ wie 
8 ea ee an mare ires veaieetiatetatl liaise eenicpcerensiiatge tga 
| ’ POLICY PRETEX NUMBER i ®. FOLICY FoRICD (FROM, TO) 
ad 5 [TE BOWS Fy 4 tere 
me eect 
\IE OF t 1° KIND OF LOSS (Fire, Wind, Crpl., etc.) 
olay sd eceataateiieial 
12. FRCOD. ALT. LOS3 THIS FOLICY 
a oe, ee arene osama: 
Je Ly y slad { n 1 WAS CRE MT GIVEN FOR EXISTE at 
' ie ON Yi ) Pines CONTINT 
eid EER en saan -eaaninnienetuti iananhtelhanpmaradianstias cepgieas ae eta 
: 4 : 4 i f 
W » Nal 
RTY AOD 
3 Ce w only /f volved in Loss as describ f by this Poli 
| haveisak:, -. D. @asveiik as iets 
| of * * ra A Deser y insured 
{ 
' | 
| | Jewe ley bjioecl 
| } 
| 
| | 
| | 
; } 
| ‘ 
NUMBERS AND FOIE 4 DATES 
| fur tube fut = ee 
Other Hes ' Explain 
js Be crs AES aah | Aen Ae Sem Me AOE tee ; A | 


D and Additional Coverages except lability 


COVERACE C | COVERAGE 0 | C°SCRIDE ARDITICN SR Covreaces Provineo 


' 
| i 
U { A i 
i i ‘ 
| t fy 
$ |‘ 
1¢ FP 
, |§ 5 jo" 
RS ANDO FOLTION DAT 
fuctebt Deduc tit | Percent of Coinsurance 
" M hy ») | Anplr able 
BS ‘ | 
AMOUNT It EACH 
Ce uke Swtkhh = Clg. .renti; 
: ' cod ; 21 Home or a \ Fretdraan] 4, Lvieg 
cireney | ne required, explain why canine Sight piwes by pholi 
Sth 1G rs9 
on door opened u a6 CT (eae 5/24/71. 20. 
] | hd was ane . , ij ) ; 
' 
Jel ne toma 1 va " : 
most. ¢ itents 34 1 ’ 
j ' 
mes " Ln mmm ew we me 
a’ ' w FOR COr ANY St ONLY 
PO]) ; , a 
ance n't tt ' of ) yt / tu a, Aet itv 
ee a fr Live &- 48,2 ty f 
he # ri , ytoa ‘aim or fe unt iy otey {to doa i uw 
avs 
3 P 
a . 


Te ee 9 - POLICY ISSVEN TO PLAINTIFF 


PREVIOUS POLICY NO 
P9 013 766 We ROS6- E Cine ; a: 

~ 3B100 oe 92 
es. er ee SP REY CET TYRESE! =~ opare 
{ eX ' , 


tes | et a Le eee 


04 Coveroge Is provideu in the Company designated by number, 
@ stock insurance Compony (herein called the Company) 


INSUMED S NAME ANO ADDRESS (NO. STRECT. TOWN. COUNTY, STATE 


MURRAY GLADSTONE 
T/A JEWELRY BY GLADSTONE 
263 CENTER AVE. 


P { i 0 Ne © 


INCEPTION imo. DAY YR) EXPIRATION (moO. OAY YA) | 
AT NOON STANOARO TIME AT PLACE OF ISSUANCE 4 


ere ee 


WwW. M. ROSS AND COMPANY, INC. 
GENERAL INSURANCE 


UPPER MONTCLAIR PLAZA WW 
| 
! 
4 


UPPER MONTCLAIR, NEW JERSEY 
201-783-4600 


| 
| 


Nr te RT AT PER SR Oe mr: - . } 
= $$$ 1g Licainrnl iahinasttstts nie aie a ate na tase 2 od taro note mod 
SCHEOULE OF PROPERTY ANO AMOUNTS INSURED, SUBJECT TO THE LIMITATIONS ANDO CONDITIONS bet Fetes 


ON STOCK (AND O" ©<R PEOPLES GOODS) ON PATTERNS MOLOS MODELS. DIES ON TENANT Sit 


35;000 PER BASIC POLICY NIL PER EX MORSEMENT run 


ON PMAONEY (IN LOCKED SA. ES) ON FURNITURE FIRTURES MACHINERY, (OCS. FITTINGS c POLICY AMOUNi 


$ 4,000 PER ENDORSEMENT | S 4,000 fen ENDORSE? “N 


1. 1% CONSIDERATION OF THE PREM A SPECIFIED. AND OF THE PROPOSAL ANO JECLARATIONS 
DATED SHOWN BELOW), ATTACHED HERETO AND MADE 4 PART HERESDF AND WHICH IS (AR HEREBY 
AGREED TO BE THE BASIS OF THIS POLICY AND Wh: CH THE INSURED HIEREBY WARRANTS + BE TRUE 
AS TO EACH AND EVERY STATEMENT ANO PAS TICULAR CONTAINED THEREIN T'1E CO'APANY OOES 
INSURE THE INS\IREO NAMED ABOVE HEREIN CALLEO THE INSURED WHOSE ADORESS 'S SHOWN ABOVE 
AND WHOSE PREMISES ARE LOCATED AT (St OWN BELOW) FROM THE INCEPTION & ABOV™ TO THE 
EXPIRATION DATE ABOVE s 


ae cee) ers pie es ie 


DATE OF ATTACHEO PROPOSAL AND DECLARATION INSURED S PREMISES AQIS 
4-27-71 2ND. FLOOR OF 263 CENTLT AVE. 
WESTWOOD, NeJe 
~___LIRAITATIONS OF LIAl oF LIABILITY 


2 THE MAXIMUM LIABILITY OF THE CO ANY RESULTING FROM ANY ONE LOSS DOISASTER O?? 


‘A) At ‘$s 35 > 1000 — IN RESPECT IF F sJPERTY AT HE INSURED S PREMISES AS DESCRIBED 


IN RE wae TOF PROPERTY WHtiCcre iS it) IN TRANS! FIRST CLASS REG! 

5 7000 SUBLVECT TO THE STIPULATIONS O EXCLUSION SECTION 5 OR BY 
POSITEO IN THE SAF OR VAULT OF A BANK OF £ eEPOSIT COMPANY 
PROPERTY OF THE KING |’.SUREOD HEREUNDER MPLOYEO BY OR AS‘ 
PROPERTY DEPOSITEU FOR S4 re KEEPING WITH SUCH A DEALER BY THE Ir.surtt 
SENTATIVES WHILE FRAVELING 1S SUBJECT TO THE LIMIT EXPRESSED Ih Ci AUS 


IN RESPECT OF ShiITMEN! 5 IN TRANSIT BY FIRST CLASS REGISTERED AIR PAArt AI EXPRESS 
TO THE STIPULATIUNS EXCLUSION (EE: OF SECTION 5; SENT TO ANY OME A00DFE ATANY Of 
OURING ANY ONE OCAY 


iN RESPECT OF SHIPMENTS IN TRANSIT BY CUSTOMER PARCEL DELIVERY SERVICE “NO Tie "ARCEL Fiatae, 
PORTATION SERVICE OF RAILROAOS WATERBORNE OR AIR CARRIERS ANDO PASSENGER BUS LINES SUNJECT 
To rs STIPULA TOP 4S OF EXCLUSION EE OF SECTION 5) 


re RESPECT OF PROPERTY ELSE -VHER. ANO NOT INCLUOEO IN CLAUSES (A; (41 AND OO ANOVE OR OTHER 
(SE LIMITED HEREIN 


PROPERTY INSURED 
Tre Property Insured is as Follows 


1 Pests. orecetus and sam precious stones, jewels, jewelry, watches and watch movements, gold, silver, platinum, other prec retals. and alloys and 9 
"ee st.) to he comdect of the insureds business, owned by the Insured, 


Frssetg ay ata.e dewnded, delivered of entrusted to the Insured by others who are not dealers in such property or otherwise enpzaced in the , uy Wau 


tf IN dLOee Cesenbed Gelivered of entrusted to the tasured by others who are dealers in such progerty of otherwise encyeed in the yewetry trate. b 
e eaten of tre insured s Gown actual interest therein because of money actually advanced tnereon, or legal lability for lox, of of damage thereto 


1435189 135169 135179 135191 


(Continued on Page Twa) 


(Continued from Page One) 


76a 


TERRITORIAL LIMITS 
The property described above is covered wiiie within or in transit between the states of the United States, District of Columbia, Puerto Rico and Canada. but subject 


ways to the limitations, conditions, exclusions and exceptions stated herein. 


INSURING 


“%* DITIONS 


This policy insures against all risks of loss of or damage to the above describr, ,ioperty arising from any cause whatsoever except: 


) Loss, damage or expense caused by or resulting from sabotage, theft. conver 
an or other act or omission of a dishonest character (1) on the part of the 
sured of his or their employees, or (2) on the part of any person to whom the 
operty hereby insured may be delivered of entrusted by whomsoever for any 
tcose whatsoever, unless such loss arises while the eoods are deposited for sale 
stody by the Insured. officer of the corporation, member of the firm or salesmen 
ile traveling, or whie the goods are in the custody of (a) the Post Office Depart 
ont as first class registered mai, of (D) a carrier mentioned in Section 2, or (c) 
person serving as a mere porter ¢. helper ct on the payroll of the Insured 


Loss or damage caused by delay, loss of market, gradual deterioration. insect 
min, inherent vice. corrosion, rust. dampness of atmosphere, freezing or extremes 
temperature or insufficient or defective packing: or damage sustained while the 
operty is being actually worked upon and directly resulting therefrom 


PF) Loss or damage caused by or resulting from: 
) hostile of warlike action in time of peace or war, including action in hinder 
2. combating or defending against an actual, impending or expected attace 
=) by any government or sovereign power (de jure or de facto), or by any 
thority maintaining or using military, naval or air forces: or (b) by military, 
bval of air forces: or (c) by an agent of any such government, power, authonty 
forces 
) any weape. of war employing atomic fission or radioactive force whether in 
e of peac’ ~/ war 
) insurrection, reoellion, revolution, civil war. usurped power, or action taxen by 
soramental authority in hindering, combating or defending against such an 
currence, seizure of Jestruct.on under quarentine or Customs regulations, con 
cation by order of any government or public authority, or risks of contraband 
legal transportation or trade 


D) Loss or damage occurring at the Insured’s premises caused by or resulting from 
) Earthquake: : 

) Flood, surface water, waves, tidal water or tidal wave overflow of streams or 
her bodies of water or spray froca any of the foregoing all whether driven by 
nd or not. 

swever, if the peril of fire is not excluded hereunder this policy will cover fire 
mage occurring during or resulting from perils enumerated in (1) and (2) 


) Loss or damage occurring in course of transit to shipments by 
) mail unless registered first class; 
’) express unless by rarlway express (including air division thereof) provided, 
wever, that as respects shipments sent by the Insured, its officers, agents, ser 
nts or employees, the following soecial conditions apply 
a special declaration of vaiue 1s to be m to the carrer of not less than 
, of the actua! value of the contents of a packace of a value of $1.000. or 
re. Im Mo cas® need such declared value exceed $5.0U0. ard 
) a package of a value of $1,000. of more containing property consisting in 
ole of in part (manufactured or unmanufactured) of pesris. precious and semi 
ecious stones gold, silver, platinum. ether cre.ious metals and alloys, watches 
ttch cases and moverrents. 1s not covered unless sealed with wax or iead (or 
hher sealing methcd approvec by the carrier for use by the Insured) and shipped 
the carner's Money C'assification 
» railroad, waterborne or aw carriers unless unger receipt of their passerger 
aicel Yansportation or baggage services. Prooerty placed in the custody of air 
zrriers’ passenaer baggage service for transoovtation under air freght tar fH with 
‘livery to the passenger at destinaton snail Le considered as accomo2s.ed bag 
bige and subject to the limitation of Section 2 (€) 
+) motor carriers of truckmen other than under receipt of 
3) those Operating exclusively as a CusfoTer parcel Celivery service (including 
ft dis.sion thereol im accordance we tts tartt) 
b) arma.ed car service 
) the parcel transportation of Dazzage Sereices of passenger bus lines 
re '2as c98ed Cy fre. * et 


§) Breakage of articles cf a fri3.'e of 

ing, explosion, aircraft, ven.cles. tiga. earl” Cure. #4 $°9° Sit.euts etett 
Watsons taking part in favor Cistssdarc es OF Crd COMME IS F.8e GM tees OF 
h cident to the con.eyarnce in wr cM the oroperiy wmsul-7 -s ear es Gut only 
hen and to the same extent that such perils are alherase Cueered urcer this 
valicy). 

:) Loss of damage to goods so'd cn the snsta'iment plan tram ° 
e Insuted’s custody 


etme thy 


35 oF damuve while the property 1s being worn (eacept wi’ 


or the purpose of sduatmenth 7 0 wed, officer of the 
t the firm, durector avent. empic, of ed0t Of mervserrer ott 
yg deater of otter pet.on, hrm oF Corperathon ensared in the | 


sry Of thet Officers, te tuts, dxents employees servants or Mm rby 


' 
ee 


a Te ee anne 
_ —— Be a a ne A TT ET TT 


any member of the family, relative or friend of any of the aforesaid, or while in 
their custody for such purpose 


(1) Loss of damage to property insured he:eunder while in or upoR any automobile, 
motorcycle or any other vehicle unless, at the ‘ime the loss occurs, there 1s actually 
in of upon such vehicle. the ins.:*4 of a permanent emplosec c: the Insered of 
4 person whose sole duty it is to attend the velucle. This exe usion siatl not apply 
to property im the custody of a carrier menticned in Section 2 hereof, or in the 
custody of the Post Office Department as first class registered mail 


()) Loss or damage to the property hereby insured while at any exhidition promoted 
of financially assisted by any Public Authonty or by any Trade Association 


(K) Loss of or damage to property contained in sho ..indows at the !nsured’s 
premises hy theft of attempted theit accomplished byt resulting trom the smashing 
of cutting of such windows except 45 "vay be endorsed “ereon 


(L) Loss of of Camage to prog “ty exhibited by thie Insured in show cases of show 
windows elsewhere than at the premises of the lasured as referred to in this policy 
except as may be endorsed hereon 


(M) Unexplained loss, mysterious disappearance or loss or shortive ditc'osed on 
tahing inventory. Nor shal! this policy cover any shorte se 19 goods cium” ty Nowe 
been forwarded in a package when the puckure 1s rece.ced by toe od) dae 
apparent good order with seals undroker: nor tor loss of of dama,* 1) coos 

sent “C.0.D." with the privilege of inspection by the cons-gr.= Satire "> yay 


(N) Loss by nuciear reaction or nuclear raciation of racioa7t.2 comtimiraton 
whether controlied or uncontrolled, and wneither sup fess De dite be od 
proximate or remote. or 1 whale ¢ part Cause! Dv coote.cut 2 to. er 2 
vated by the peni(s) ins’: against ia pole, : ttotre forges 
and all provisions of | pe'*v direct fos, by fue rey 

of nuclear radiation 0: We . contamination +s 


6. To the extent of 10%, ~* the ‘mit of liaue ity sia 
at such premises, the C. pany will poy tor davrae 
of the building occupied the Insured due 

thereat, provided the ‘sured is the o«ner 

such damage; but ir. no event shail tvs sect j 
of ornamentation «hereon. The Cov res ss vom 
and usder item ,A) of Sectic 
under Item (A) of Section 2 for the premis?, ai whica suet 


shat ft t teerd tha 


7. Unless encorsed hereon, no assianment of of cnan; of interast « 

policy shall bind the Company, nor vrai! cuveraz2 apo 2 vot bans | 

the Insured of to changes im of acc.i ons to t°* pret.» $ of tna Insceed +2 

in Section 1. No agreement, condition of dac'a tween of th » policy evan oe . 

or chanzed. nor shal! notice to, of kau 3.) DOSS2sseed Sy ny ateMt + 

person be heid to effect a waiver of change mm any part of t's Catcy ueils en 
dorsed hereon. 


8 itis a condition of this insurance that 

(A) The Insured will maintain a detailed and tlem.red in.entoty of 

property and separcte listing of ai! tra.c'ers) Stavbs ‘in 2 more 

exact amount of ‘oss can be accurately dilerin.med thy Mee ryry 
(B} The Insured will maintain during the tile of tis poicyv 7 bo oof 
his of thew control, watchren and the o tiwe c 
heir proposal form or in endorsements altached hereto 


3 a8 Utes 


9. (A) The Compeny shall mot be tiahle be,ond the actzal < 

erty at the time of any loss of damac? and tha i055 of daira? 

or estimated according te such actus! cash value wis proper ec 
ciation, however caused, and shall im 2.-ft aaczed the 

BUCS PES atts om ihe Insured’s iwc titecs Stra Goes, SiGca Case 
at the time the toss occurred, nor tie cost to repo or rey 
maternal of hike kind and quality, Any ant yusnan of distor 22 
the said property shall be exclude t trem the estimate of loss of d 


6! Clams in respect of loss or of damage to dedred artit'ss sho 
““e emount actually loaned and uepysd plus the interest the - 
@.crued at date of loss 


In the event of 'oss of or « 
UF wich clam 15 Made upon the Cy , tt 2u,utt 
“1h the owner of carers olt.e | i Jtylieu 
{ such Oaner OF Geter wt Satf 
clam of the Insured for wtach 
he taken to ¢nlut @ avin a 
the Company tose 


ronduct and canto the dotersye og 
action ol the f pony wa horeyaid iver ae the | 
wier [hes policy GOf Mutease the went, of babelily spect d mt 


(Continues " 


A RR 
AAO <n 5 Ah hhh s a RT ~- 


Aesinchh PrurUsAL AND ENOUKSEMENTS HERE) 


(Continued from Page Two) 


It is understood and agrecd that any insurance granted herein Shall rot cover 
epting as to the lecal lability of the Insured), when there 1s any other insur 
which would attach if this policy had not been issued. whether such insurance 
the name of the Insured or of any third party. It 1s, however, understood and 
ed, that if under the terms of such other insurance (in the absence of this 
y) the lizbility would be for 4 less amount than would have been recoverable 
ef this policy (in the absence of such other policy) then this policy attaches 
he difference, 


This insurancé shall in nowise inure direct 


Jirectly to the benefit of any 
Her of other bailee. 


In the event of loss or damage, or ot anythi fj to result in a claim under 
policy. the Insured shail give immediate no in writing to the Company, 
ct the property from loss or damage. furnish a compiete list of the lost or 
egec property stating the market value and cost of each articte and the amount 
ed thereon: and the Insured shall within sixty (60) days after a loss (uniess 
time ts extended in writing by the Company), render to the Company a proof 
1 $.gh2d ard sworn to by the Insured, stating the knowledge and belief of the 
d as to Ih2 foliowing The time and cause of the loss or damaze: the interest 
* Its.red and of all others in the property afiected: the cash value of each 
isereof, end the amount of loss of or damage thereto: all encum: *s 
29, 2:4 other contracts of insurance, whether valid or not, coverite ay cf 
Property and shall furnish a copy of ail the descriptions and schedules 1.) ail 
surance policies if required 


The Insured. as often as may be reasonat y required, sisall exhibit to any 
* ccs grated by the Company all that remains of ary provorty torein desenibe d 
“2') $257 0. and im so far as is with’ his or their power ca © his or thers 
22€5, ET ICFS Of tne houszhold and others to submit to exa ations under 
ty a%y p='sen mamed by the Compary ard subscribe t 2 same: and. as olten 
ty 52 feascnacls required. srail produce for examination all writings, books 
Dut. Dus. invd.ces and other vouchers, or cortified ¢ pies thereof if originals 
i. ef $05 reasonadle time and place as may he des grated by the Comnany 
reyresentative, and srali permit extracts and copes thereof to be mice 
“) examuaation under oath or examination of books cr documents nor any 
act cf the Company or any of its employees or rep:esentatives in connection 
M2 invest gation of (iy loss or claim hereunder. shai! t2 C2ered a waiver of 
afense which the Company might otherwise have with rescect to any loss or 
but a'i such examinaticns and acts shall be deemed to have been made 
2 without prejudice to the Company's liability 


@ can be no abandonment to the Company of any property 


Hl adiusted claims shall be paid or made good to the Insured within sixty (60) 
fer cresentation and acceptance of salisiactory proof of interest and loss at 

Bc of the Company. No loss shall be paid or made good :f the Insured has 
d the same from others. 


ir the event of loss or damage the Insured shall acquire any right of action 
t any individual, firm or corpuration for toss of. or damaze to. property 
hereunder, the Insured will, if requested by the Company assign and 
f such Claim or right of action to the Company or. at the Comoany’s option 
Be and celiver to the Company the customary torm of loan receipt upon receiv 
acvance of funds in respect of the loss or damage: and wil! subro*:te the 
my to, of wil hold im trust for the Company. ail such rizhts of action to the 
of the amount paid or advanced. and will permit suit to be brought in the 
Hs name under the direction of and at the expense of the Company 


‘icy is mace and accepted subject to the foregoing provisions and stipulat 


2S provided in this oolicy 


18. In case of any loss or damage of any kind whatsoever, it shall be lawfui and * 
necessary, for the Insured or ‘us or their factors, servants or assigns to sue, labor 9 
and travel for, in and about the defense safeguard and recovery of the aforesaid as 
Subject matter of this insurance or any part thereof without prejudice to this insur 
ance Of waiver of the Insured’s rights hereunder 


19. No suit, action or proceeding for the recovery of any claim under this policy 
Shall be sustainable in any court of law or equity unless the same be commenced 
within twelve (12) months next after discovery by the Insured of toe c.cursence 
which gives rise to the claim Provided however, that if by the laws of the Stats 
within which this policy is issued such limitation is invalid. then any such clams 
shall be void unless such action. suit or proceeding be cummenced within the 
Shortest limit of time permitted by the laws of such State 


20. It ts agreed that the sum Nereby insured shall be reduced by the amount of 
any loss covered by this policy: and that the masimum limits of habits 8294 530le 
to the loss, shall likewise be reduced by the of all losses. Such reduct.ons 
shall take effect as of the date of the occurrea rom which the loss wises the 
amount of loss. for the purpose of this claise. sha re hive wa int “ie to 
the Insured and any sums paid as ievards for the ielovery of im used pre ily 
or otherwise. However, the full amount insured shall be reinstates a. ton bet aby 
and a pro rata additional premium shall be payadle from the dite of the er ler 
rence. «ending adjustrrent of any loss. p iyment of the premium far rernstrtoment 
of the a. 1ount thereof may be deferiod wats! the arrount of the loss has been fiued 
and the precise amount of the reinstatement prem:um is known 


21 This entire policy shall be void if, whethor before ur after 9 1055. the tr 
has concealed cr misrepresented any material {ct or Grunts f ae 
insurance or the subject thereof, o 2 interest Of the Insured theresa. of or, 
of any fraud or false swearing by the Insured relainp thereto 


22. This policy may be canceled by the Insured by s 

Dany or any of its authorized agzats or ty mutica! 

stating when thereriter such caacaiation sul he 

canceled by the Cor:pany by mailing to the Ir 

policy of last known acGress written notice stat as «er 

thereafter, suc. cancelation shall be effective. Tie mat +e 

shall be sufficieat proof of notice. The time of surrender or * 

the cancelation stated in the potice shail become tr end ci otce cet > 3 
Delivery of such written notice either by the Ins: red by the Co pany shail ce 
equivalent to mailing 


if the Insured cancels, earned premiums shall b> sumouted in ac ordercs with the 
Customary short rate table and rrocedure If the Company cancels, earred a7o7. ans 
shal! be computed pro rata. Premium acjustmant my Ps made at the tre car 
celation is effacted and, if not then mace, shad b2 wade 43 soon 1s Mractcane 
after cancelation becomes effective The Comrary's chee’ of the ence ct its rea-e 
sentative mailed or delivered as aforesaid snail de a sufficient tender of any refund 
of premium due the Insured 


23. Terms of this policy which are in conflict wit!) the statutes of the Stara 
wherein this policy i. issued are hereby amended to conturm to such Statutes 


24 =Property covered under this policy against the pect of fire is aso ce,ered 
against.the risk of damage or destruction by civil ator ty during 3 cor! won 
2nd for the purpose of retarding tre same PrO.ded tha’ meithae suca car’ a. 
Mor such damage or destruction is caus+d of continut-d to by a perl other, + 
excluded herein 


ions, together with such other provisions, stipulations and een cots as may de ada f 


ss Whereof, the Company has executed and attested these presents, but this policy shall not be valid unless countersigned by a duly authorized arout of the 


y at the agency hereinbefore mentioned 


(Le. & (7 Ms Cas 


SECRETARY 


oa 
Mid P 4 Meret 


SPECIAL STATE PROVISIONS 


. Suit. If this policy os issued in the State of Kansas. the word 


Notice of Loss and Suit. If this policy 15 ussued im the State of Texas the words 


five (5) years 


are sudstituted for the words “twelve (12) months” 19 Coad.non 


ninety one (91)" are substituted for the word “nine tyohil mc 


two (2) years and one (1) day” are substituted for the words “twelve (12) months” in Condition II 


HREE 


DEDUCTIBLE CLAUSE ENDORSEMENT 


(lewelers’ Block) 


——————— — —— ——— 


DEDUCTIBLE » MOUNT (INSERT 8230 $1000, $2500 0883000), . 
i) Bs \ 


I= cone:deration of the reduced premium charged, each claim for loss or damage (separately occurring), excerpt as hereinafter provided 
-3.. te cljusted separately and from the amount of each adjus ed claim or the applicable limit of hability, whichever is less, the sum 
shown cbove shail be deducted 


Ths deductible shall not apply to loss or damage caused by fire or lightning at the premises of the Insured as referred to in this policy 


‘ss ¢ ceraition of this policy that the deductible srecilied above shall be solely at the risk of the Insured, and si.c!l not be covered under 
cther gci:cy of insurance effected in the name of the Insured. 


e event cf any recovery or salvage on a loss which has been or is being or is about to be paid hereunder, such recovery or salvage 
=. ecerue entirely to the benelit of the Company under this policy until the sum. paid by them has been made up 


POLICY NUMBER INSUREO EFFECTIVE 


100 57 92 T/A JEWELRY LY GLADSTON  Setee 


FIREMAN’S FUND INSURANCE COMPANY PROOUCER 
THE AMERICAN INSURANCE COMPANY 
NATIONAL SURETY CORPORATION 
ASSOCIATED INDEMNITY CORPCRATION 
AMERICAN AUTOMOBILE INSURANCE COMPANY 


foal HH mic Mlb 


cour TERSIGNATURE OF AUTHORIZEO AGENT 


?RESIOENT 
135169—4. Fe aes 


AMENDATORY ENDORSEMENT — JEWELERS’ BLOCK POLICY 


Sest.cns S(E)(2)(a) and (b) are amended to read 


a special declaratinn of value is to be made to the carrier of not less than 25% of the actual value of the contents of a package; 
cn 


ib) A package of a value of $1,000 or more containing property consisting in whole or in part (manulactured or unmanulactured) 
{ Fectls, precious and semi-precious stones. gold, silver, platinum, other precious metals and al 'oys, watches, watch cases and 
movements, 1s not covered unless sealed with wax or iead (or sther sealing method approved by the carrier for use by the Insured) 


end. cs respects suriace shipments only, shipped in the carriers "Money Classilication 


e 


Otherwise this policy remains unchanged 


| POLICY NUMBER INSUREO erFective | 
| J5 100 57 92 T/A JEWELRY BY GLADSTONE | -7-71, = 


FIREMAN'’S FUND INSURANCE COMPANY 
THE AMERICAN INSURANCE COMPANY 
NATIONAL SURETY CORPORATION We RASS 2 CO 
ASSOCIATED INDE" {NITY CORPORATION <r : + 
AMERICAN AUTOMOBILE INSURANCE COMPANY COUN TEMMIGNATUNE OF AUTHORED AGENT ————| 


fad 1 Hath 


135179—7.67 


PRE SIOENT 


‘JB 1440 


SUPPLEMENTAL COVERAGE ENDORSEMENT 79a 


(JEWELERS' BLOCK) 


In consideration of the premium shown in the Schedule and subject otherwise to all of its terms conditions 


and exclusion: this 
policy is extended to cover for not exceeding the amount(s) shown in the Schedule 


SCHEOULE 


LOCATION(S) 


P PATTERNS. MOLOS MODELS | FURIITURF FIXTURES. TOOLS 1TUAE. FINTURES TOCLS. Wacnin 
PREMISES AS LISTEO GELOW | ’ , 
cmises AS & * ANU DIES | MACHINERY AND FITTINGS CAP FITTINES ONO FENIEE S 
imPTOVEMEN)S ANG OT ICEMENTE 


| 


“TOND. FLOOR OF 263 . \s 
CENTER AVE. WESTHWOODsN.Je NIL 4,000. 1,000. 


‘PREM EMIUM s INCI UDED 


Patterns, Molds, Models and Dies: While within the premises of the dnsured listed in the Schedule 
Furniture. Fixtures, Tools. Machinery and Fittings: While within the premises of the Insured liste« 


Tenant's Improvements and Betterments: (A>¢'\¢ r'y when the Insured is not the building owr 
ments as used in this endorsement shall reer fixtures, alterations, install ations or additions compr 
at the expense of the Insured but which are nct legally sucject to removal by the Insured 


In the event ter.ant's improvements and oetterments covered hereunder are damaged or destroyed by a perl not ex 
covers the Insured's interest therein ona the liability of tk Company shall be determined as follows 


| Ii repaired cr replaced ot the expense of the Insured within a recsonapble time alter such loss the act:al cash v1'.« 
or destroyed property; 


2. If not repaired or replaced within a recsonctle time aiter such loss that proportion ol the 
sroperty which the unexpired term of the lease of rental sareement (whether written of oral in ) 
of loss bears to the pericd(s) from the date(s) the property was instciled to the expiration date c! such teace cr tert wjree sent 


3. If repmred or replaced at the expense of others for the use of the Insured, there shall be no liability hereunder 


PROPERTY EXCLUDED 


This insurance cees rot arrly to street clocks. other clec ctncal or mechaniccl s: net located within t 
g.ass ond any letlering of crna:nentaticn therecna inciusir jicss s ows schitect fees. cost of exvavat 
{ues, piges, wiring, drains, Drick, store cr concrete loungati piers cr cther supports kclow the undersurface of the 
floor cr where there is no > basement which are below tne perce of the ground, land vclues 


PERILS EXCLUDED 


ssure egainst 1) breakege cf intericr qic 
urgiary, theit, windstcr:n, hil, riot fot atten4 
i : scnief cr crtingier tos z) !ercs or 
mechar.c2l trecasown aten c t circuit blows ut, cr cther electrical c.cturbonce with 
under. uriecs !.re or expgicsicr ersues ‘ard then t for direct less or Gamage caused by such ensuing fire 
cevetei by this policy) or explosion 


(Continued on Reverse S.de) 


policy NUMeER ay es INSURED ~~ errective 


JB 100 57 92 T/A JEWELRY BY GLADSTONE 5-7-7 


“FIREMAN S FUND INSUKANCS COMPANY PROOUCER 
THE AMERICAN INSURANCE COMPANY : 
NATIONAL SUALTY COHPORATION tielie ROSS & CO. 
ASSOCIATED KiDEMNITY CORPOHATION -- 
AMERICAN AUTOMOBILE INSURANCE COMPANY 


KP : brtehd. — 


(a — SY CO — - ee ee ee ee ee 


135191 2.68 


“COUNTEMSIGNATUARE OF AUTHONIZED autre? 


“~~ ~ 


JEWELERS’ BLOCK POLICY 
COMBINATION ENDORSEMENT A 


The policy to which this endorsement is attached is hereby amended by the items marked by {. 
= EST Sen ee eer 

0 SHOW WINDOW DISPLAY ENDORSEMENT (JB 1242) 
| In consideration of an additicnal premium of £ . this insurance is extended to cover loss of or damage to property con- 
tained in the show windows at the Insured’s premises by thelt or attempted theit accomplished by or resulting froin the smashing 
| or cutting of such windows, subject to the following limitations and stipulations: 


A. The maximum liability of the Co.ipany shal] be: 


1. WHEN THE PREMISES ARE OPEN TO BUSINESS | 2. WHEN THE PREMISES ARE CLOSED TO BUSINESS, 
PROTECT EO | UNPROTECTEr PROTECTED | 


UNPROTECTEO ! 
(a) IN ALL WINDOWS $ s SS ae ee 


(b) IN ANY ONT WINDOW $s + $s s 
12) IN ANY O _WIN SEER oe ee a ae 


B. It is a condition of this insurance precedent to any recovery hereunder that the values of property displayed will not exceed the 
amounts represented in answer to Question 14-B of the Proposal form attached to this policy. 
CJ PROPERTY IN CUSTODY OF PERSONNEL AWAY FROM PREMISES 
(APPLICABLE WHEN POLICY LIMIT 2(E) EXCEEDS $5.000) (JB 1060) 
It is understood and cgreed that the liability of the Company for property in the custody of the Insured, any employee member 


of the firm, or officer of the corporation outside the premises of the Insured (as referred to in this policy) is limited to §$.609. urless 
the name of such individual is listed hereunder: 


| (1) JEWELERS’ SECURITY ALLIANCE (JB 1081) FREES 


In consideration of the premium at which this policy is issued, it is understood and agreed that the Insured shall at all time: macn- | 
tain membership in the Jewelers’ Security Alliance during the life of this policy. 


(J MONEY (JB 1439) 


In consideration of an additional premium of $ INCL. and subject otherwise to all of its terms, conditions ard exclusions thi: 


the building premises occupied by the Insured’ situated 


2ND. FLOOR Of 263 CENTER AVE. WESTWOOD, Ned. 


against the risk of theft by such safe(s) or vault(s) being broken open. Thus making the total amount insured $ 41,,000 subject 
to each limit of ligdility set forth in this policy. 


‘ 

| policy is extended to cover for an amount not exceeding $ 1;000 on money in lockec! sa‘e(s) cr vauil(s) within thal pert of 
| 

\ 


{_] UNEARNED PREMIUM (JB 1084) 


In consideration of an additional cremium of $ _ it is hereby provided that in the event the amount of insurance uaire this | 
| policy shsil ce reduced py Icss paymen!. the Company shall pay to the Insured the pro rata portion of the premium unearr. +1 at the | 
. date of the icss cn the cmount of eccn loss payment. 


_——— . 
i (() PREMISES FIRE EXCLUSION (JB 1082) 


| In consideraticn of the reduced premium charged, this policy excludes loss or damage to property at the cremises of the Insure:l cs | 
! referred to in this policy directiy cr indirectly caused by, or resulting from, fire or lightning 


ee emeee <ee neue caveman ———— ee “4 
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jo - INSURANCE DOCUMENTS. ...... 
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O01 FIREMAN'S LUND INSURANCE COMPANY 


- ; 16 THE : 
No.F-501 14 .9b AMERICAN INSURANCE COMPANY 
oe ee ae eicc uum nm 07 NATIONAL SURETY CORPORATICN 

13 ASSOCIATED INDEMNITY CORPORATION 


HURRAY GLADSTONE C/N/A 1b AMERICAN AUIOMOBILE INSURANCE COMPANY 
JEWELRY OY GLAOSTCAI'S 


INCEPTION (Mo., Poy, Yr) YEARS HON (Mo., Day, Ye) 


It bs important that the written portions ot all pr ring the same property read exactly alike. It they do not they should be made wniform at once 


ee 


INSURANCE 15 PROVIDED AGAINST OFILY This RIS AND FOR ONLY THOSE COVE RACES IND ATID RILOW RY A FR MBIM AVUENT 
PERS AND FOR OTHER COVERAGES ONLY Witt? NDOKSLD HERFOr OR ADDED HERETO , 
DESCRIPTION ANDO LOCATION OF PROPERTY COVERED e | 
Show address (Ne Sirent. City, County, drete, Tip Cudu), constewetion, type ef root and ov cupancy wt huridengis! ve- a 
severed of sovtehuoy property covered 1 occupied os a dwelling stete Hf buriding Is seasunat 6: fem dwelling and if fection) Me. of Poot Prom |Miles From 
siding 16 eluminens or plastie 1 rommer sul stele erect nature of product (and whether menulectwrer, wholetole: oF Class | Families | Hydrant Fice Dept Tene 


Dwelling Husiness Only 


retalter) vt the gervive er activity invelved 
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ON CONTENTS USUAL TO A JEWELERY FEresten Le 
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SITUATEs 26 WEST S7TH STREET, 


ae YORK, O.Y. 
( fo” 
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FERHIS) INSURED AGAINST Par Cont of | Deductibie | Amuuntot | Propet or Inetelinient fastaliment 


’ 

AMD COVERAGES) PHEOVIDED Co Insurance j Rute Premium Due Premim Ove At 
(SER AME OF LACH) Applicutte Amount Insurance Al Inaption Coch Anniversary 

$ 


FIRE AND LIGHTNING coz $20,000. 1.036 207. ' 
EXUENDID COVERAGE | 50. RASS 207% 15. 


PieL AND LIGHTING 
ERTENMED COVERAC +E 


TOTALS) s 
222. 
TOTAL PREM fom POLY TERM PAID IN WASTALIMENTS $ 
Parery iy ot el Amr ettiberee ate ' attached herete. 
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Anwant $ Rate® Time l2 Months 
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‘ (. 
awned vere of liability 


| on see 


| 
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EXHIBIT 1} + LETTER DATED MARCH 18, 1975 FROM W.M. ROSS AND Sha 
COMPANY TO LEO LAURANCE, ESQ. — 


VU HK Ross + Company, Shc 


Insurance Specialists 


Upper Montelair Flaza, Upper Montclair, NX. 7. 07043 (201) 782-4800 
(2/2) 283-9788 


March 18, 1975 


Leo Laurance, Esq. 
299 Broadway, Room 1510 
New York, New York 10007 


Re: Murray Ciadstone T/A Jewelry by Gladstone 
Loss: %/21/71 


Dear Mr. Laurence: 


This is in response to your letter of March 7, 1975. Based on instructions 
from Mr. James Hughes, attorney for Firemans Fund, I enclose copy of 
original Loss Report which confirmed our telephone report of the loss. 

Also enclosed is a copy of the binder sent to Firemans Fund Insurance 
Company and Mr. Gladstone when the coverage was originally effected. 


Very truly yours, 
/ 4 
AV? A be — 


William 4. Eo! de 
Vice Pre: ident 


WHB:ccb 
CC: James Hughes, Esq., Bigiiam, Englar, Jones & Houston “ 
Mr. W. Schenck, Claim Department, Firemans Fund YY 


, 


EXHIBIT 12 - ADVICE OF TNSURANCE 
AL-VIC: OF INSURANCE- 


W. M. ROSS & COMPANY, INC. 
Insurance Specialists 


Te: UPPER MONTCLAIR PLAZA 
* lMr. Murray Gladstone UPPER MONTCLAIR, N. J. 07043 
263 Ccnter Streot Tel. 783-4800 - Are2 Code 201 
Westwood, New Jcrscy 
Sir: 


In accordance with your instructicns, coverage has been bound and 
ordered for the policies listed herein, effective: May 7, 1971 


1. JEVELERS HLOCK: in accordance witi application on file with company 
LSATION: statuatory 


STOREXUEPERS LUADILITY: $1)0,000. Limit 


ROBBERY & HOLDUP: $2,000. limit - Inside 6& Outside 


Name of Insured: Murray “Gladotoi.c c/b/a Jewelry ly Gladstone 


Policy Numbers: to ba assigned - Firemans func Ingurancu Conpaay 


The policy(s) are now being prepared by the Undorwritors and will be sent to you in the nvar future. 


Yours vory truly, 


IMPORTANT NOTICE W. M. ROSS & COMPANY, INC. 
If there is any inaccuracy in the 
coverago requestod as describod abovo, 


eae a 
ploase advise immodiatoly. Led, a ‘A ; Sele yt 
8/7/71 William H. Dohde 
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MEMBER: New JERsey 
AMERICAN INSTITUTE 


# cenvirigo pustic accounranre EXHIBIT 13 = REPORT OF THEODORE M. RUZOW ee 


NEW YORK STATE SOCIETY 
OF CERTIFIED PUBLIC ACCOUNTANTS 


THEODORE M. RUZOW 
CERTIFIED PUBLIC ACCOUNTANT 
SOO FIFTH AVENUE 
NEW YORK. N. Y. 10036 


947-8011 


February 7th, 1‘ ‘z 


Joseph Connors, Esq. 

Bigham, Englar, Jones & Houston, Esqs. 
99 John Street 

New York, New York 10038 


Jewelry By Gladstone 

263 Center Avenue 

Westwood, New Jersey 

D/1l May 21, 1971 

Insuror; Firemen's Fund American Companies 

15 Washington Street 

Newark, New Jersey 

Policy # JB 1005792 


PINAL REPORT 
Dear Mr. Connors: 
You have advised us that the insured has commenced suit and at a meeting 


with Mr. William Schenck we were requested to submit a report of our find- 
ings. 


The Proposal for the Jewelers' Block Policy was dated April 27th, 197] 
and in replying to s° veral questions the then applicant desci:ibes the 
enterprise as a “new business". 


In the answers given to question six (6) the applicant states that he_ 


keeps a detailed stock record and s ys that he takes a physical stock in- 
ventory annually. F aera iontnes Reta NR et. <i 


The remaining questions posed by the Proposal are answered in such a man- 
ner as to make them of no use in our inquiry. 


Our investigation reveals that Murray Gladstone was the sole stockholder 
and operating officer of Modern Jewelry Casting Co., Inc. located at 26 West 
47th Street New York City up to October 2nd, 1970. This business performed 
essentially a labor operation only, upon other peoples property. 


Exhibit 13 - Report of Thordore M. Ruzow 


Joseph Connors, Esq. February 7th, 1972 
Page 2 


On October 2nd, 1970, Gladstone sold his entire interest in the } ness 
to Morris Pearl. Morris Pearl was and presently is the accounta or 
Murray Gladstone. “The attorney who prepared the agreements was Leo M. 
Laurance and he was named the escrow agent in the agreement. Mr. Laurance 
is also the attorney for Mr. Gladstone in his suit against your company 
and we have been informed that Mr. Laurance represented Mr. Gladstone in 

a matrimonial matter in the fall of 1970 which culminated in Mrs. Gladstone 
obtaining a divore from her husband. Mr. Laurance is reported to be the 
owner and landlord of the location 263 Center Avenue, Westwood, New Jersey, 
which was occupied by Mr. Gladstone as a retail location and where the 
hold-up is reported to have taken place. 


The record is not clear as to whether Gladstone operated only Modern Cast- 
ing for some period of time prior to October 2nd, 1970 or whether he was __ 
eee ne . . 


involved in other enterprises as well’ 


The sale of Gladstone's interestin Modern Casting was made in exchange 
for a se ‘es of promissory notes aggregating S6,100, together with the 
buyer as ing an obligation to pay two outstanding loans i.e. one with 
the Bank Commerce (apparently Gladstone was sole obligor) and one with 
the Franklin National Bank (Gladstone and Pearl were co-obligors). The 
amounts of these loans is not known. 


Since the hold-up of May 21, 1971, Gladstone has alleged that he received 
at the time he sold his interest in Modern Casting, finished jewelry con- 
sisting of rings mounted with precious and semi-precious stones and other 
jewelry with a value of $8,910. The contention of Gladstone is. not. sup- 
ported by any record submitted to_us. “We have visited Modern Casting 


offices and talked to Morris Pearl and he has not been able to produce 
atement by Gladstone. Your attention 

directed to th asting was not in the business 

or selling finished jewelry. Modern Cast‘ng was repcrted to 

be heavily in debt and operating at an unsatisfactory profit rate. 


Mr. Gladstone has stated to us that after he left Modern Casting he began 
to peddle jewelry door ta door, He conveyed the impression that he was 
selling at _retail. At various times he indicated that he was acquiring 
jewelry by purchase and on consignment. He has said that some of his 
snlés were’ at wholesale. The “latte: statement was made to try and explain 
his failure to file either New Jersey or New York State Salas Tax Returns. 
Such returns are required to be filed even if all sales are at wholesale 
and are non-taxable (see copies of New Jersey Sales Return filed and in- 

_ structions). You will note that the return for the period 11/1/70 to 
3/31/71 indicates that all sales were at wholesale although he has stated 
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Joseph Connors, Esq. February 7th, 1972 
Page 3 


to vu that he made a considerable amount of sales at retail. Both the 
enclused sales tax returns were filed late on August 4th, 1971 which was 
after date of loss (May 21, 1971). Finally he opened the retail store 
in Westwood and he intended to use a salesman to con’:inue to peddle door 
to door. 


We have examined and obtained a copy of Gladstones U. S. Individual In- 
come ‘Tax Return for 1970. If Mr. Gladstone had conducted a business from 
October 2 to December 3lst, 1970 (as he now conceded in his statements, 
books, and sales tax returns) he would be obliged to report these trans- 
actions in his 1970 tax return and specifically on a Schedule "C" form 
attached to his return. This form is in the nature of a Profit and Loss 
Statement and requires the taxpayer to list his opening and closing inven- 
tory of stock in trade as well as sales made and expenses paid. Mr. Glad- 
stone did not file any reports of these activities with the Internal Re- 
venue Service as the enclosed copy will reveal. If Schedule "C" was sub- 
mitted it would have revealed his stock inventory value at December 3lst, 
1970, and made pessible determination of his inventory values at risk on 
May 2ist, i971. 

A conclusion which may fairly be drawn from the absence of reporting any 
transaction by Gladstone individually in 1970, would be that no such trans- 
actions took place and this would include the alleged acquisition of fin- 
ished jewelry from Modern Casting. it is to be noted that Gladstone did 
not report the transaction represented by the sale of his stock in Modern 
Casfing as he was x Jired to report This return was prepared by the 

oe sm party to thé sale T78- Nis Sccountant, Morris Pearl. 

Gladstone presented a claim on a sheet of journal paper which purported to 
reveal his gross purchases, sales, returns, remaining stock after the holda- 
up and the amount of his loss. The loss amount is stated at $41,126.30. 
The remaining stock is listed at $6,086.51. 


When this matter was assigned tous for audit, we began our examination 
by taking an inventory of the jewelry remaining at the store on June l, 
i971. The amounts of that inventory was $6,907,772. Gladstone stated 
that nO transaction had occurred between the date. of loss and June l, 
1971. 


At our first meeting with Gladstone we wre informed that he had nwo ~e- 
cords of his business which had been compiled from the period from Octo- 
ber 2, 1970, to the date of the loss. He placed the blame for this omis- 
sion upon his accountant. He agreed to have his accountant write up his 
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books. He admitted that no sales tax returns or income tax returns had 
been filed, although he admitted that such returns were overdue. He 
blamed this Situation upon his marital difficulties. 


Gladstone admitted that he didnot maintain a detailed record of stock 
and value (see Proposal #6), He produced a Rolodex file which contained 
cards for finished jewelry which totaled $13,395.00, but this file only 
listed items acquired and did not record items sold. Gladstone has not 
placed much importance upon-this record. ; 


We have tried to develop from the following available sources an approx- 


imation of the value of jewelry on hand on May 21st, 1971 before the al- 
leged hold-up: 


U. S. Individual Insurance Tax Return 


New Jersey Sales Tax Return (filed after May 2lst, 
1971) 

sales slips 

purchase invoices 

contract of sale of Modern Casting Co., Inc. 
hysiness* and personal bank accounts of Gladstone 
visits to suppliers to verify purchases 


We conclude that the insured cannot establish the value of his stock at 


the loss location on May 2lst, 1971. -The following comments apply to the 
Claim as filed. 


Purchases 


The Claim indicates that gross purchases amounted to $50,928.56. No pur- 
chase journal was maintained until long after the loss date and most al=- 
_leged purchases were not paid by the time our audit was concluded. There- 
fore verification of purchases has been accomplished by resort to payments 
actually made by Gladstone and by visiting the business premises of ven- 
dors and examining their records to confirm sales by them to Gladstone. 
The jewelry industry is notorious for its poor record keeping proceed- 
nres and most vendors who we visited exhibited to us inadequate proof of 
their sales to Gladstone. Nevertheless where ever any ,miniscule proof 
was offered we have accepted the purchase in full. 


The amount of such verified purchases is $32,175,13. The difference be- 
tween the claimed and verified purchases is $18,753.43. This difference 
is made up of several minor discrepancies and the following major items: 
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Gold purchased $ 3,366.00 
[there is no proof offered for the 
acquisition cf this item, Gladstone 
says that he owned this amount of 


refined gold on Octowver 2nd, 1970] 


Stones purchased 3,800.00 
[there is no proof offered for the 
acquisition of this item] 


Finished Jewelr .xeceived from Mod- 8,910.00 
ern Casting) 


‘ 
{see comments in report] 


Purchased from Modern Casting 2,450.00 
[records of Modern Casting do not 

record sales of this amount to 

Gladstone] 


Total $18,526.00 


We confirm that after audit. the insured has satisfactorily established 
gross purchases of $32,175.00 


Purchase Returns 


We confirm that there were return purchases of $650.00-- This amount a- 
grees with the insured's claim. 


Sales (Alternate A) 


The insured's New Jersey Sales return filed after the date of loss and 
covering a period beginning on November lst, 1970, rather than beginning 
on October 2, 1970 report your sales to the date of loss of $6,561.00. - 
Almost all of these sales are repcerted to be at wholesale. 


Gladstone exhibited to us a serics of memorandum sales bills and stated 
that these represented “cash sales" which were not reported to the tax 
authorities and which were not recorded on his books. Later when he re- 
alized the significance of this concession he changed his statement and 
denied that they represented "cash sales". The list of these transactions 
are enclosed. We estimate the amount of sales in Exhibit A. 


Alternate B 


In our attempt to establish the true amount of sales consumated by the 
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insured we have examined his various bank accounts. This effort has been 
directed to an analysis of his "cash flow". We have had limited cooper- 
ation from the insured and could not compel his full assistance. We have 
identified certain sources of cash receipts which should be ignored, such 
as receipts from loans obtained upon life insurance policy, (MONY) 
proceeds from the sale of stock, payment of notes received from Modern 
Casting, receipts from loan (Bank of Commerce). We then find that here 
are unaccounted tor deposits in the business account of $5,000.00 and in 
the personal checking account of 95,011.00. To these we have addéd an 
estimate of living expenses of $200.00 per week for 33 weeks or $6,600.00 
as a source of funds disbursed. This includes the insured's obligation 
to make alimony payments as well as pay legal counsel and maintain his 
customary standard of living We estimate the amount of Sales in Exhibit 
B. 


We have summarized our estimates in Exhibits A and B. We emphasize that 
the sales projected in each calculation are only rough guesses. 


We suggest that Gladstone had only a small amount of capital when he left 
Modern Casting and that he would have been required to sell a substantial 
amount of the merchandise he purchased in order to support himself and 
meet his obligations during the 7 months which elapsed until he opened 

the retail store on May 1, 1971. Furthermore, he has stated to_us that 

he had at, at first, intended to peddle jewelry and it was only after that 
proved an insufficient source of earnings for him did he change his plans 
and consider a retail store operation. Therefore, until he changed his 
plans he must have sold a considerable amount of the merchandise purchased. 
We believe that the sales estimated under either alternate A or B are the 
minimum amount of sales made by the insured for that period of time and 
the actual sales consummated may have been for a much larger amount. 


We regret that the records and cral statements of the insured do not per- 
mit us to provide you with precise conclusions. 


Very truly yours, y 


iy } ) 
; L kh ee PF Py a Wy //) / LK i ate 
Certified Public Ac ccountany 
TMR/mb ( 
Encls.: Copy of Agreement 
Claim CC/ William Schenk 
Tax Return 1970 Fireman's Fund American 
2 New Jersey Sales Tax Returns Insurance Co. 
Physical Inventory 6/1/71) 
List of stock from Rolodex 
Copies of bank statement 
Exhibits A and B, etc. 
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REPLY AFFIDAVIT OF JAMES M, HUGHES (Filed August 12, 1975) 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


Plaintiff, : REP VIT 
~against- Civil Action No, 
72 Civ. 794 
FIREMAN'S FUND INSURANCE COMPANY, : (H.F.W.) 


Defendant. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


JAMES M. HUGHES, being duly sworn, deposes and 


l. That I have read the answering affidavits in 
opposition to the defendant's motion for summary judgment, 
and I submit this affidavit in reply thereto. 

2. An analysis of plaintiff's position w re- 
flected in the ansvering affidavits immediately discloses 


the fundamental weaimess and unsoundness of that position. 


In his long rambling affidavit replete with argumentation, 


conclusions and sly innuendoes regarding the integrity of 
defendant's representative Robert J. Forrester, the plain- 
tiff-assured makes the startling pronouncement that he 
"never saw the application" before signing the same but 
relied solely on the answers inserted in the -id applica- 
tion (Proposal) by Mr. Forrester. This is @ subtle attempt 
on the part of the pleintiff to avoid the bin‘ing effect of 
his answers to the clear and unambiguous language set forth 
in the series of simple questions in the Proposai and, if 


possible, to create a triable issue with respect to the 


87a 
| breach of warranty defense based upon Questions 2 and 


1l(a)(b)(c) of the Proposal. As pointed out in defendant's 
Memorandum of [aw (Point IV), the contention that one has 
not read the application for insurance before signing the 
same and is therefore not bound by the answers therein is 
unavailing to an assured since he is conclusively presumed 
to have read the application and is bound by the answers 
contained therein, even though such answers are innocently 
or mistakenly made and despite the fact that they are in- 
serted in the application by a third party. 

3. This Court will note that plaintiff is care- 
ful not to dispute the fact that he supplied to Mr. 
Forrester the anawer to Question 2 to the effec. that t!.e 
nature of his business based on sales was 10% wholesale and 
90% retail. However, plaintiff attempts to get around the 
davcaging effect of *'.ie admitted)y untruthful answer to 
Question 2 by stating that he was not apprised by Mr. 
Forrester of the fact that Question 2 related solely to the 
12-month period immediately preceding the date of the Pro- 
posal and not to the 12-morith period after the commencement 
of the new business, notwithstanding the fact that @ simple 
reading of the Proposal would have disclosed differently. 
Nowhere in Question 2 are the words “new business" used in 
either propounding or answering the question, despite the 
fact that plaintiff attempts to read such words into each 
question and answer in the Proposal. On the contrary, the 
wording of Question 2, including the clause printed just 
above Question 2, reading, "The answers to questions 2, 


lla, lle, 114, 17c and 174 must be pased on the 12 sonths 


period immedi.tely preceding the éate of this proposal," is 


clear and unambiguous on its face and readily understandable 


88a 
| without explanation. It requires no extrinsic oral evidence 


| to explain its meaning. Upon a trial of this action, it is 
| respectfully submitted, the Court here4:, could not legally 

| permit the introduction of parol evidence to vary or contra- 
|| dict the plan and unequivocal language of the Proposal it- 

|| self which by its precise terms is made part and parcel of 

| the insurance contract, Needless to say, the intention of 


the parties to the insurance contract was to place the:.- 


| selves beyond the uncertainties cf oral testimony. The 


plaintiff, in effect, is endeavoring to write @ new contract 
of insurance as supposed by him -- wholly different from 
that upon which the premium was based and the risk evalu- 
ated. Neither plaintiff nor his attorney contends, auch 
less proves, any fraud on the part of Mr. Forrester which 
induced the plaintiff to sign the Proposal upon the basis 
of the answers as written down by Mr. Forrester. As st ted 
by Mr. Justice Asch of the New York Supreme Court in his 
decision interpreting a New Jersey contract of insurance 
based on the New Jersey law (page 37 of defendant's Memo- 
randum), it would be introducing into the law @ dangerous 
uoctrine to hold that a contracting party who, through no 
deceit or overbearing inducement of the other party, fails 
to read the contract and then is permitted to establish and 
enforce the contract supposed by him. ThefMct that plaintif 
allegedly did not “see” the application or read it has no 
relevant bearing on this motion whatever since he is coan- 
clusively presumed to have read the entire Proposal, includ- 
ing both the questions and the answers therein and to be 
bound by such anawerr, albeit innocently r mistakenly made, 
4, In his affidavit, the plaintiff appears to 


place considerable emphasis upon the words "new business" 


* - 
appearing next to the word "none" in answer to Questions 
11 and 17 and, in conneetion therewith, refers to plvin- 
ti. °s Exhibit "7" which shoves .ae date 5-1-71 in answer 
to Question 17/a). Plaintiff thereupon gratuitously con- 
cludes that in inserting the date 5-1-71, it was the in- 
tention of both the plaintiff and the defendant to answer 
the questions in the Proposal only in relaticn to the new 
business that was to be started sometime in May 1971. This 
Court will note that in defendant's om copy of the signed 
Proposal (Exhibit "A" an»exed to the moving papers), the 
date 5-1-71 does not appear at all in the answer to Question 
17(a). ‘Tae Court will further note that in Mr. Forrester's 
| sworn affidavit, he states (p. 2): “the written figure 
| 5-1-71 in question 17(a) is not in my handwriting." This 
is also the sworn testimony of Mr. Forrester given upon 
examination before trial conducted by plaintiff's attorng. 
This raises the serious question as to whether plaintsifrr 
himself inserted the date 5-1-71 in his copy of the signed 
Proposal at some uninow later date since, significantly 
enough, the copy of the Proposal retained by plaintiff, « 
photostatic copy of which is annexed to his complaint in the 
action herein as an exhibit, also bears the date 5-1-71 in 
answer to Question 17(a). It is rather obvious, there.ore, 
that no such conclusion as claimed by plaintiff can be 
drawm from the insertion of the date 5-1-71 1» answer to 
Question 17(a) sinee such date does not appear in Exhibit 
"a" annexed to the moving papers. In any event, the sotion 
herein does not involve Question 17(a) but is directed 
solely to Questions 2 and 11(a)(b) and (c) om the breach of 
warranty defenses. 


5. Plaintiff in his affidavit also erroneously 


states and concludes; "There was never any question raised 


~ 


90a 
in answering the questions in this prepo 41 relating to old 


business" (page 4 of Gladstone affidavit). A plain reading | 
of the }roposal clearly demonstrates thet several of tne 
questions in the Proposal in addition to Questions 2, 11 and | 
17 neces« ily related to prior (old) business activity, | 
extending in one instance as far back as five years, to 
wit, Question 4, wherein inquiry is made as to plaintiff's 
prior losses for the preceding five (5) years. Question 5 
deals with prior cancellations, if any, of insurance issued 
to plaintiff by other insurance companies. Plaintiff's 
statements and conclusions on this point are, it is respect- 
fully submitted, somewhat suspect since @ plain reading of 
the questions in the Pro 41 establish that answers were 
required covering the period prior to t:2 Signing of the 


| 
| 
| 


Proposal as well as the period sudsequent to the signing «* 
the Proposal. However, the Proposal clearly and concisely 
states that Questions 2, 11(a), ll(c), 11(d4), 17(¢) and 
17(d) must be based on the 12-month period impediais’y pre- 
ceding the date of the Proposal. 

6. What has been said heretofore with respect to 
the answers given by plaintiff to Question 2 of the Proposal 
applies with equal force and effect to the answers given 
by plaintiff to Question 1l(a)(c)(d) of thw Proposal. Here 
| again the question itself is headed up as fcilows: 


"Property outside of our premises as set forth in 
question le during the jast 12 acaths." 


Assuming, without admitting, that plaintiff had any alleged 

oral conversation with Mr. Forrester relating in any way to | 
plaintiff's business activities for the l2-month period | 
prior to the signing of the Proposal, s.wch oral conversatias, 
if any, are bound up in and became part of the written Pro- 


posal as ultimately signed by the propose.. If this were 


9la 
not the rule, any assured could orally change any written 


answer in the Proposal warranted to be true by the simple 
expedient of claiming that it was not his intention at the 
time to give such an answer because he misapprehended the 
question or because he furnished a different answer to the 
Company representative propounding the question than was 
written down in the Proposal. 

7. In his affidavit, plaintiff also strives 
mightily to create an ambiguity in the language used in 
the Proposal, particularly with respect to Queation 2 and 
the instructions preceding Question 2. While it is true tha 
plaintiff was commencing & so-called new business from & 
store, the plaintiff does not deny that he was engaged in th 
business of purchasing and selling jewelry from other tnan a 
store front for a considerable pericd of time prior to the 
date of the signing of the Proposal herein. This is not 4 
situation where plaintiff nad ne .r been engaged in the 
jewelry business prior to the date of the signing of the 
Proposal,in which event it could reasonably be argued that 
Questions 2 and 11 could only apply to the new business 
about to be set up at the Westwood, New Jersey address. The 
“ambiguity” theory does not aid plaintiff either with 
respect to plaintiff's answer given to Question 11 for the 
very Same reason. Question li was designed to obtain an 
answer from the prospective assured as to the location of an 
jewelry merchandise in his custody or control for the 12- 
month period prior to the opening of the new store at the 
Westwood, New Jersey address. Significantly enough, plain- 


tiff supplied an answer to Question ll(c) to the effect that 


the "Estimated average daily amount of property in the 
custody or control of others during the last 12 months was 


$2500 - estimated - new business." This, along with the 

other previously mentioned factors, tends to refute plain- 
tiff's argument that it was his intention and that of Mr. 
1 Porrester to answer the questions in the Proposal only in 
| relation to new business. If, as plaintiff claims, he in- 
‘| tended to operate a retail jewelry store at the Westwood, 


New Jersey address, the question then arises at to the under- 


| lying basis for plaintiff's answer to Qestion li(c) regara- | 


| ing property in the custody or control of others outside the 


| retail store itself. 


Plaintiff's each of Condition 1: 
of ne Policy. 


8. The defendant's position an this motion with 


respect to plaintiff's breach of Condition 15 of the policy 
is broken down into three separate categories, a11 of which 
are referred to in some detail in your depoent's main affi- 
davit. The legal definition of “Notice of Loss” and "Proof 
of Loss" as set forth in 45 Corpus Juris Secundum, Section 
981, is as follows: 

"“*notice of loss' is the more or less form 
notice given the company by insured or claimant under 
the policy of the occurrence of the loss insured 
agminst. ‘Proofs of loss' are the more or less 
formal evidences given the company by insured or 
claimant under the policy of the oscurrence of the 
loss, the particulars thereof, and the data neces- 
sary to enable the company to determine its liability 
and the amount thereof." 

One ot the questions before this Court on this motion is 
whether the plaintiff's unsworn statement of June 1, 1971 
(Exhibit "“c"), coupled with the pleintiff's Exnibit "6" 

referred to in his affidavit, constitutes the form) and 


adequate sworn proof of loss called for by the terms and 


conditions of the Block policy. If not, plaintiff cannot 


prevail on this motion for that sole reason alone, if none 
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9. Prom the very outset of this litigation and 


prior thereto, it has been defendant's position that at no 
time has the plaintiff furnished to the defendant Company 
or to its accountant the data necessary to enable the 
Company to determine its liability and the amount thereof. 
As the Court will note, the policy itself (Condition 13) 
specifies with particularity the date and documentation 

that must be furnished by a claimant in a sworn proof of 
loss as well as the specific time limit (60 days) within 
which such data and documentation must be furnished. The 
plaintiff's Exhibit "6" coupled with other exhibits referred 


to by plaintiff do not, it is submitted, comply with the 


provisions of Cordition 13 in any fair construction of the 
language set forth in Condition 13. 

10. The Court will further note that no date is 
set forth in plaintiff's affidavit as to when, if ever, 
plaintiff's Exhibit "6" or other exhibits were allegedly for- 
warded by plaintiff to defendant to supplement the signed 
statement of June 1, 1971, nor has plaintiff establishec 
that the date of forwarding, if any, was prior to the 60- 
day time limit for the filing of a sworn proof of loss under 


the policy. No claim is mde by plaintiff that proof of loss 


was furnished to the defendant Company on the customary forms 


of proof of loss used by the Company, nor is there any evi- | 
dence whatever to establish that the statement of June l, 
1971 is a sworn proof of loss as required by the policy. 
In addition to the foregoing, your deponent directs this 


Court's attention to the obvious insufficiency of the signed 


statement of June l, 1971 as constituting wavorn proof of 
loss, even if plaintiff's Exhibit "6" 18 added on to supple- 


ment the statement of June 1, 1971. Mowhere in either the 


statement of June 1, 1971 or plaintiff's «xhibit "6" is 
there any reference to the interest of others, including 

the interest of memorandors, in the property affected, or 
the cash value of each item involved and the amount of loss 
of or damage thereto, or the encumbrances thereon, as wel! 
a@s all other contracts of insurance, if any, wheter valid 
or not, covering such property. The documentation submitted 
by plaintiff falls far short of the sworn proof of loss re- 
quired by Condition 13 of the policy. The question relating 
to the sufficiency of the document or documents which plain- 
tiff now claims constitute a sworn proof of loss in conm- 
pliance with Condition 13 of the policy is one of law and 
10t a question of fact to be decided upon a trial. 


ll. Another significant factor bearing on the 


foregoing issue is the statement contained in plaintiff's 
! affidavit that on January 4, 1972, at a conference in the 


office of defendant's accountant, Theodore M. Rusow, the 


latter allegedly rejecsed plaintiff's claim. While it is 


not admitted that Mr. Ruzow ever declined plaintiff's claim, 


since he had no authority to do so, nevertheless, it is 
significant to note by plaintiff's om admission that on 
January 4, 1972, some six (6) months after the time of 
plaintiff to file a sworn proof of loss had expired, the 
defendant Company was stili endeavoring to determine if 
liability under the policy existed and also the extent of 
such liability, if any. It is quite true, as pointed out in 
plaintiff's affidavit, that Mr. Rusow's report (Exh. "13") 
speaks for itself. It pictures in grapnic detail some nine 
(9) months after the plaintiff's loss the total inability 
of the Company to asc,."tain the amount of plaintiff's loss 
from any records submitted by plaintiff. 


| 
| 
| 
| 


12. The remaining two categories upon which 
defendant relies to support its defenses based upon the 
breach of the requirements set forth in Condition 13 are 
that plaintiff did not submit notice in writing to the 
Company nor furnish a complete list of the lost property 
stating the market value and cost of each article and the 
amount claimed thereon. In connection with the written 
notice of loss requirement, the plaintiff does not dispute 
the fact that he merely phoned his “broker” regarding the 
loss. Both the plaintiff and his attorney are apparently 


c= fused as to the true status of the "broker," W. M. Koes 


and Company, Inc., Upper Montclair, New Jersey, in this 
situation. The latter is an authorized agent of the defenc-| 
ant Company who countersigned the policy in suit and who | 
was authorized to effect contracts of insurance on defend-~- 
ant's behalf. It is submitted that a written notice of loss 
by plaintiff to W. M. Ross and C mpany, Inc. would have 
complied with the requirement of the policy calling for 
written notice of lors by the assured to the Company. A 
phone notice to the Company's agent, W. M. Ross and Company, 
Inc., 18 not such compliance. Plaintiff's Exhibit "So. 

which the plaintiff refers to in his affidavit as the 
claimed written notice by him to the Company, is merely the 
agent's formal notification of the loss to its ow princi- 
pal. Totally lacking in this situation is any writing from 
the plaintiff himself regarding the loss to either the 


defendant Company or to ita authorised agent, W. M. Ross 


plaintiff's attorney by W. M. Ross and company, Inc. upon 


the written request of your deponent. It is respectfuliy 


and Company, Inc. Plaintiff's Bxhibit "8" was supplied to | 
| 


submitted that said document does not represent 4 writter | 
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notice of the loss by the plaintiff-assured to the Company 


in compliance with Condition 13 of the policy. 

13. The remaining requirement of Condition 13 of 
the policy calls upon the plaintiff-assured to furnish a4 
complete list ef the stolen property stating the mariet 
value and cost of each article and the amount claimed there 
on. The plaintiff refers in his arlidavit to 4 plethora of 
documents designated Exhibits "1" through "6" in the fond 
hope that the sheer size and complexity of such documents 
will suffice in complying with the aforementioned require- 
ment of Condition 13. A study of such documents, including 
plaintiff's so-called inventory book, the plaintiff's bills 
of purchase and plaintiff's book of sales, etc., will show 
that such material is not the complete lirt of the stolen 
property, with the requisite information, as called for by 
Condition 13. 

14. The plaintiff also hes had the temerity to 
annex to his opposing affidavit as an exhibit (No. 13) the 
report of Theodore M. Ruzow, the certified public accountan 
whose services were retained by the defendant Company, pri- 
marily for the purpose of auditing the plaintiff's books 
and records to determine the amount of loss sustained by 
plaintiff, in which task Mr. Rusow emerged unsuccessful 
for the reasons stated in Mr. Ruzow’s audit report (Exh. 
13). In his affidavit, plaintiff proceeds to draw several 
very erroneous conclusions from the material contained in 
Mr. Ruzow’s audit report, e.g., (1) that there is no ques- 
tion as to verificaticn by Mr. Reasgow of more than $32,000 
of the loss; (2) there is nv question as to proof of loss 
being sworn to and served; 4nd (3) there is no question as 


to submission of written notice of loses, A simple reading 


of Mr. Ruzow's report will disclose that he could not 
verify any specific amount of loss as having been sustained 
by plaintiff, At vest, Mr. Ruzow after a careful and 
exhaustive investigation, could not do more than merely 
estimate plaintiff's loss to be in the sum of $10,714.13, 
and this was a guesstimate based on insufficient evidence. 
It was not Mr. Rusow's duty or obligation as an accountant 
hired by the defendant Company to determine whether plain- 
tiff had complied with the terms and conditions of the 
policy to the extent of having filed written notice of loss 
and @ sworn proof of loss. Nowhere in Mr. Ruzow's audit 
report is any mention mde of notice of loss or sworn proof 
of loss. This, it is respectfully submitted, is a legal 
question to be resolved by someone other than an accountant 
who is hired by an insurance company to determine the 
amount of loss sustained by an assured after @ loss has 
occurred. 

15. One final word must be said with respect to 
the gratuitous and wholly uncalled for remarks contained in 
the Memorandum of Law submitted by plaintiff's attorney 
(pp. 17-19) wherein said attorney accuses your deponent of 
citing dead law and also points an accusing finger st Mr. 


Justice Asch of the Supreme Court, New York County a8 being 


"quite obviously ignorant of the decision” (Cooper v. 


Government Employees Ins. Co., 51 N.J. 36, 237 A.2a 370 
(1968)) when Judge Asch handed down his recent memorandum 


opinion of May 8, 1975 (Trial Term, Part 11) in the case of 

¥ @ Con neurance Co., referred 
to on page 37 of defendant's Memorandum of law. In lieu 
of submitting a supplemental memorandum of law on this 


motion, your deponent takes the liberty of referring to the 
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Cooper decision in this affidavit with **is Geurt's permis- 


sion. The Cooper case was an action ¢ an automobile 


liability policy. The court reversed the Appellate rns 


and affirmed the trial court's finding that there was no 


| 


! 
dictum, the court indicated that it would break from the 


preach of the notice of loss requirement. However, in 


Whittle position and require prejudice to the insurer, in 
order to avoid the policy. As far as your deponent knows, 
the Supreme Court has not subsequently made this the rule 
in New Jersey. Further, the language in Cooper clearly 
indicates that it is motivated by policy considerations and 
properly limited to the case of automobile liability 
insurance. Neither the case before Mr. Justice Asch nor 
the case at bar involves an automobile liability policy. 

In any event, Cooper would appear to have no bearing on 
cases involving an assured's failure to file a sworn proof 


of loss in compliance with policy turas and conditions. 


WHEREFORE, your deponent reapectfully prays that 
defendar.t's motion for summary judgment be in all respects 


granted. 


Sworn to before me this 
18th day of June, 1975 


«5 


= —y 5 
r . 
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|| MEMORANDUM DECISION OF WERKER, D.J. (Filed July 2, 1975) 


U.S. DISTRICT COURT 
|| UNITED STATES DISTRICT COURT filed 
SOUTHERN DISTRICT OF NEW YORK JUL 2 1975 

S.D. OF N. YX. 


MURRAY GLADSTONE, 
| Plaintiff, 


-against- MEMORANDUM DECISION 


| 
| 


FIREMEN'S FUND INSURANCE COMPANY, 72 Civ. 794 (HFW) 
Defendant. 
# 42722 
HENRY F. WERKER, D. Jd. 

Defendant Firemen's Fund Insurance Company has moved 
for summary judgment with respect to each of fourteen affirmative 
defenses contained in its amended answer, These affirmative 

| defenses have been interposed to a complaint wherein plaintiff 

|| alleges that defendant has failed and refused to pay the pro- 
| coeds of Jewelers Block Policy No. J. B. 1005792 issued on 

| dene 8, 1971, bound on May 7, 1971, and expiring May 7, 1972 

| in the amount of $35,000. The plaintiff further alleges: 

“5) while such contract or policy of insurance 

was in full force and effect and on or about 

the 2ist day of May 1971, a burglary, larceny, 

theft or robbery was committed in the premises 

aforesaid * * *,” 

The alleged loss resulting from said burglary, of 
insured premises located at No. 263 Center Avenue, Westwood, 

| County of Bergen, State of New Jersey, was $35,000, 

The affirmative defenses asserted by the defendant 


can be divided into two categories: th ae asserted under the 


| plaintiff's April 27, 1971 application for insurance, the 
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|| so-called “proposal,” and those asserted under the written 


insurance policy which was delivered to plaintiff on June 16, 


1971. The first, second, twelfth, thirteenth and tourteenth 


affirmative defenses rely on the policy. The third, fourth, 


| fifth, sixth, seventh, eighth, ninth, tenth and eleventh such 


| defenses rely upon the proposal. 


All of the defenses resting upon the proposal allege 


‘one or more misrepresentations made by the plaintiff on April 


27, 1971 when a representative of defendant visited plaintiff's 


| place of business in New Jersey, Defendant asserts that its 


|| representative read aloud to plaintiff the questions on the 


| proposal and filled in the answers furnished by plaintiff. 


|, According to plaintiff, however, the questions were not read 


| 


| 
' 


i 


|| aloud to him and answers were simply filled in without his 


knowledge during his conversation with the insurance represen- 
tative. Some of those “answers” now appear to be false, For 
example, the questionnaiye or proposal clearly states: 

“ The answers to questions,2, lia, lic 

11d, 17c and 17d must be based on the 12 

months preceding the date of this proposal.” 
Plaintiff, in answer to defendant's Interrogatory 30 states 
that his business basedoan sales for the 12 month period prior 
to signing the proposal was all wholesale, Yet in answer to 


question 2 of the proposal there is a notations 


2. Nature of our business based on sales: 


Manufacturing % Whole sale 10% 
Retail 90% Pawnbroking _%. 


Similarly the answers to questions 11 and 17 read as follows: 


" 11, Property outside of our Premises as 
set forth in question ic during the last 12 months. 


aa 


(a) * * * 
(1) None New Business 


(2) None New Business 
(c) The estimated average daily amount of property 
in the custody of others except as provided in 
answer to questions ila, 11b, 11d, and 16b during 
the last 12 months $2500 estimated new business.” 
49 
(a) The last merchandise inventory was taken on 


(give date) 5/1/71 and was exactly $35,000 
approx.” 


There is nc &ssue that the plaintiff signed the pro- 
posal, nor is there a question that for the 12 months prior 
| to signing plaintiff was in the jewelry business, that some 
portion of r.s inventory was not in his possession and that 
the plaintiff had not taken an inventory on May 1, 1971. 


The policy provisions relied upon by defendant provide 


| that the insured will give immediate, written notice of loss 


| to the company and that a sworn, written proof of 1°38 including 
“certain specified information will be fil. with the defendant 
within sixty days of the loss, The court has concluded that 
neither proper written notice of loss, nor proper written 

proof of loss was given, Although plaintiff did not receive his 
copy of the policy until June 18, 1971, he had sufficient time 
after the delivery of the policy to submit a properly sworn 

| proof of loss. He did not. The proéf of loss plaintiff 

claims to have given is a statement taken by Carl B, Grimn, 

| one of the claims representatives of defendant,on June 1, 1/71. 
That statement, however, does not comply with all the require- 


|| ments of the policy, i.@e1 


(1) it is not a sworn statement; 
(2) it does not state the interest of insured and 
all others in the property affected; 
(3) the cash value of each item lost is not stated; 
(4) the amount of loss or damage thereto is not stated; 
(5) encumbrances thereon are not mentioned; and 
(6) the market value and cost of each article and 
the amount claimed thereon is not listed. 
Paragraph 7 of the policy reads in part as follows: 
i’, . « No agreement, condition or declaration of this policy 
| shall be waived or changed, nor shall notice to, or knowledge 
—=— by an agent or any other person be held to effect a 
|| waiver or change in any part of this policy unless endorsed 


| hereon.” No waivers with respect to the items considered are 
| endorsed on the policy. 
| 


Paragraph 8A of the pelicy provides that it is a 


poner of insurance that the insured maintain a detailed 


land itemized inventory of his property, separately listing 
all travelers stocks so that any loss incurred can be accurately 
evaluated, 

Condition 21 of the policy provides that the entire 
| policy is void “if whether before or after a loss, ti insured 
|has concealed or misrepresented any material fact or circum- 


stance concerning this insurance or the subject thereof, or 


the interest of the insured therein, or in case of any fraud 
oF false swearing by the insured relating thereto.” 


In a federal diversity case the district court must 


hn 
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|| apply the subeta:.tive law of the state in which it sits, in- 

| eluding the forum state’s choice of law provisions. Klaxon 

|v. Stentor, 313 U.S. 487 (1941), In this case the New York 

| courts would undoubtedly apply the substantive contractual 

| law of New Jersey, the plaintiff"s domicile, the place of 
contract negotiation and issuance, the location of the insured 

| premises,and the place of loss. Auten Vv. Auten, 308 N.Y. 155 


(1954),+ Under the applicable New J.rsey law plaintiff is bound 


| by the answers in the proposal to which he admittedly signed 
‘his name, even though honestly but mistakenly made. See Parker 
Precision Products Co. Vv. Metropolitan Life Ins, Coe, 40? F.2d 
1070 (34 Cir. 1969), and cases cited therein at 1073. 
The representations contained in the proposal were 
directly related to the premium rate on which the policy was 
| Sesued,- and to the risks assumed thereon by the insurance 
| company, Furthermore those representations were expressly made 
part of the policy by reference and as such constitute warranties 
/made by plaintiff to the insurer, Procacci v. United States 
| Fire Ins, Cos, 118 NeJeLe 423, 193A 180, 162 (1937). As noted 


|above several of these warranties were undeniably false, and 


| as such they void the policy of insurance, Brynildsen v. 
Anbass Ins Os» 113 NeJe Super 514,274 A.2d 327 (1971). 
| Guarraia v. Metropolitan Life Ins; Co., 90 N.J.1. 682, 101A. 
| 298 (1917). Cf. Mp Chalom & Son, Inc. v. St, Paul Fire and 
| Marine Ins, Co., 285 24 909 (2d Cir. 1961) Wilberg Jewelry 
Corp. v. Palatine Ins, Cog, Ltd, 205 F. Supp. 696 (S.D.N.Y..1962)4 


i | 
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In light of the court’s decision that plaintiff’s 
| breach of warranty voids the insurance contract under which 
| ne sues, there is no need to reach the question or whether 
|| Plaintiff's failure to file a proof of loss, as required by 
|, the policy, likewise requires the granting of summary judgment. 
| The court notes, however, that the insured is a sophisticated 


| 
1] 


'| jew y merchant who has had pr‘ experience with jewelers 
| 


| block insurance policies, His cuse is therefore distinguishable 
| from cases involving automobile liability policies affected 

|| with a public interes in protecting against injury an 

|| innocent, unsophisticated public. Plaintiff argues that once 
an insurer issues a general denial of liability without 

j basing the denial on a specific breach of condition precedent 

'| by the insured, the company is estopped from asserting that 

|, condition as a defense, In this case, however, the defendant 


| insurance company never made a general denial of liability 


| wienin the 60 day period allowed for filing of proof of loss. 


For the reasons stated the defendant is granted summar™ 
judgment and the complaint is dismissed, 

Defendant is directed to refund to the plaintiff the 
premium paid. 

Submit order and judgment accordingly. 

SO ORDERED. 


Dated: New York, New York 
June 30, 1975 


U. Se D. Je 


}ORDER APPEALED FROM (Filed July 14, 1975) 
| UNITED SYATES DISTRICT COURT 


MURRAY GLALSTONE, 


Plaintiff, ORDER AND JUDGMENT 
“against ~- Civil Action No. 
72 Civ. 794 
FIREMEN'S FUND INSURANCE COMPANY, : (HFW ) 


Defendant. 


This cause having come on to be heard on motion 
of the defendant, Fireman's Pund Inaurance Company, for 
summary judgment pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, and the Court having considered the 
pleadings in the action, the Yotice of Motion dated May 27, 
1975, and the affidavit of James M. Hughes, duly sworn to 
the 22nd day of May, 1975, and exhibits thereto annexed, 
the affidavit of Robert J. Forrester duly sworn to the 27th 
day of May, 1975, the reply affidavit of James M. Hughes, 
duly sworn to the 18th day of June, 1975, the defendant's 
interrogatories and supplemental interrogatories propounded 
to plaintiff, with due proof of service thereof, and upon 
the plaintiff's sworn answers to said interrocatories and 


supplemental interrogatories, the sworn depositions of the 


defendant and its employses, and also the sworn depositions 


of the plaintiff and his agent, and the Statement under 

Rule 9(G) of the General Rules of this Court, all in sup- 
port of -aid motion, and the affidavit of Murray Gladstone 
duly sworn to the 10th day of June, 1975, the affidavit of 
Joan Sciaret.- duly sworn to the 10th day of June, 1975, 

and the affidavit of Leo M. Laurance duly sworn to the 10th — 


day of June, 1975, in opposition thereto, and having heard 
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Bigham Englar Jones & Houston (James M. Hughes, of counsel), 
the attorneys for the defendant, in support of said moticn, 
and Leo M. Laurance, Esq., the attorney for the plaintiff, 
in opposition thereto, and having found that there is no 
genuine issue of fact to be submitted to the trial court 
with respect to the affirmative defenses upon which the 
said motion for summary judgment is predicated, and having 
concluded that defendant is entitled to judgment as a 
matter of law, and upon the memorandum decision (#42722) 


of this Court, it ie hereby 


ORDERED that defendant's motion for summary judg- 


ment is in All respects granted; and it is further 


ORDERED, ADJUDGED AND DECREED that the plain- 
tiff's action be dismissed on the merits, and that defend- 
ant recover its costs from the plaintiff; and it is 


further 


ORDERED, ADJUDGED AND DECREED that the defendant 
refund to the plaintiff the premium paid bv plaintiff ow 


the Jeweler's Block policy herein. 


oe 
4 Lye yA/ { | 
C46./ WYNY SLM byhes | 
/-Ml-75 | 


J UOGMENT ENTERED i sfrs 


ie ee 
wie <r 


107a 


NOTICE OF APPEAL (Filed July 24, 1975) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
MURRAY GLADSTONE, 
Plaintiff, 
-against- 
FIREMEN'S FUND INSURANCE COMPANY, 


Defendant. 


NOTICE OF APPEAL 
Civil Action No. 
72 Civ. 794 

(HFW) 


Wotice is hereby given that MURRAY GLADSTONE, hereby appeals 


to the United States Court of Appeals for the Second Circuit from 


the order granting Defendant's motion for a summary judgment and 


dismissing the Plaintiff's action on the merits and from the 


final judgment in all rerpects, herein entered on the 15th day of 
July, 1975. | 


Dated: New York, New York 
July 22, 1975 


LEO M. LAURANCE 
Attorney for Plaintiff 
299 Broadway 

New York, NY 10017 
212-267-7426 


TOs Bigham, Englar, Jones & 
Houston 
Attorneys for Defendant 


LUTZ APPELLATE PRINTERS. INC. 


A 202 Affidavit of Personal Service of Papers 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


LO ERA, 


MURRAY GLADSTONE, 


Plaintiff-Appellant, 


against Affidamit of Personal Sermce 


FIREMANS FUND INSURANCE CO., 


Defendant-Appellee. 


LT 


STATE OF NEW YORK, COUNTY OF NEW YORK 
James A, Steele being duly suom, 


deposes and says that deponent is not a party to the action, is over 18 years of age and sesides at 
310 W. 146th St., New York, N.Y. 
That onthe lst day of October 19 75 ae 99 John Street, N.Y., N.Y. 


deponent served the annezed “Un flirn ie 


Bingham Englar Johes& Houston 


the Attorneys in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and descmbed in said 
papers as the herein, 


ff4 /) 4 [ ; VA 
Sworn to before me, this Ist aie KE. (he. ey se! tc 


Print name beneath signature 
day of October 19 
; JAMES A. STEELE 


ROBERT T IRIN 
NOTARY PUBLIC, nh of ew York 
No. 31- 0418950 
Qualified in New York County 

Wssion Expires March 30, 1973 


